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PART I.  FINANCIAL INFORMATION

ITEM 1.                      FINANCIAL STATEMENTS

NU SKIN ENTERPRISES, INC.
Consolidated Balance Sheets (Unaudited)
(U.S. dollars in thousands) 

  June 30,   December 31,  
  2010   2009  
ASSETS       
Current assets:       
    Cash and cash equivalents  $ 172,674  $ 158,045 
    Accounts receivable   26,150   22,513 
    Inventories, net   113,819   105,661 
    Prepaid expenses and other   51,372   51,724 
   364,015   337,943 
         
Property and equipment, net   88,979   79,356 
Goodwill   112,446   112,446 
Other intangible assets, net   79,925   81,968 
Other assets   127,202   136,736 
       Total assets  $ 772,567  $ 748,449 
         
LIABILITIES AND STOCKHOLDERS’ EQUITY         
Current liabilities:         
    Accounts payable  $ 28,385  $ 25,292 
    Accrued expenses   129,494   124,520 
    Current portion of long-term debt   32,809   35,400 
   190,688   185,212 
         
Long-term debt   113,258   121,119 
Other liabilities   65,129   66,431 
       Total liabilities   369,075   372,762 
         
Commitments and contingencies (Note 10)         
         
Stockholders’ equity:         
    Class A common stock – 500 million shares authorized, $.001 par value, 90.6 million shares issued    91    91 
    Additional paid-in capital   247,077   232,219 
    Treasury stock, at cost –  28.4 million and 27.8 million shares   (464,506)   (433,567)
    Retained earnings   692,835   645,078 
    Accumulated other comprehensive loss   (72,005)   (68,134)
   403,492   375,687 
       Total liabilities and stockholders’ equity  $ 772,567  $ 748,449 

The accompanying notes are an integral part of these consolidated financial statements.
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NU SKIN ENTERPRISES, INC.
Consolidated Statements of Income (Unaudited)
(U.S. dollars in thousands, except per share amounts) 

  Three Months Ended   Six Months Ended  
  June 30,   June 30,  
  2010   2009   2010   2009  
             
Revenue  $ 388,362  $ 322,565  $ 752,486  $ 618,763 
Cost of sales   67,937   60,637   132,770   114,443 
                 
Gross profit   320,425   261,928   619,716   504,320 
                 
Operating expenses:                 
Selling expenses   160,739   137,242   315,001   261,741 
General and administrative expenses   100,525   88,674   199,437   177,030 
Restructuring charges  ─   1,561  ─   10,947 
                 
Total operating expenses   261,264   227,477   514,438   449,718 
                 
Operating income   59,161   34,451   105,278   54,602 
Other income (expense), net   (7,287)   882   (6,673)   (354)
                 
Income before provision for income taxes   51,874   35,333   98,605   54,248 
Provision for income taxes   19,482   13,219   35,173   20,293 
                 
Net income  $ 32,392  $ 22,114  $ 63,432  $ 33,955 
                 
Net income per share (Note 2):                 
Basic  $ .51  $ .35  $ 1.01  $ .54 
Diluted  $ .50  $ .35  $ .98  $ .53 
                 
Weighted-average common shares outstanding (000s):                 
Basic   62,919   63,109   62,698   63,221 
Diluted   65,072   63,726   64,904   63,585 

The accompanying notes are an integral part of these consolidated financial statements.
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NU SKIN ENTERPRISES, INC.
Consolidated Statements of Cash Flows (Unaudited)
(U.S. dollars in thousands)

  Six Months Ended  
  June 30,  
  2010   2009  
Cash flows from operating activities:       
    Net income  $ 63,432  $ 33,955 
       Adjustments to reconcile net income to net cash provided by operating activities:         
          Depreciation and amortization   15,006   14,475 
          Foreign currency (gains)/losses   4,308   (2,533)
          Stock-based compensation   4,395   4,039 
          Deferred taxes   3,146   1,990 
             Changes in operating assets and liabilities:         
                Accounts receivable   (4,054)   (4,531)
                Inventories, net   (8,470)   2,279 
                Prepaid expenses and other   (1,158)   (902)
                Other assets   (5,580)   (413)
                Accounts payable   3,676   (1,003)
                Accrued expenses   4,830   5,975 
                Other liabilities   7,621   (1,304)
         
Net cash provided by operating activities   87,152   52,027 
         
Cash flows from investing activities:         
    Purchases of property and equipment   (18,053)    (6,956)
         
Net cash used in investing activities   (18,053)   (6,956)
         
Cash flows from financing activities:         
Exercises of employee stock options   13,236   572 
Payment of cash dividends   (15,675)   (14,532)
Payments on debt financing   (14,745)   (14,520)
Income tax benefit of options exercised   4,828   20 
Repurchases of shares of common stock   (39,261)   (5,930)
         
Net cash used in financing activities   (51,617)   (34,390)
         
Effect of exchange rate changes on cash   (2,853)   35 
         
Net increase in cash and cash equivalents   14,629   10,716 
         
Cash and cash equivalents, beginning of period   158,045   114,586 
         
Cash and cash equivalents, end of period  $ 172,674  $ 125,302 

The accompanying notes are an integral part of these consolidated financial statements.
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NU SKIN ENTERPRISES, INC.
Notes to Consolidated Financial Statements 

 
1.       THE COMPANY

Nu Skin Enterprises, Inc. (the “Company”) is a leading, global direct selling company that develops and distributes premium-quality, innovative personal care products and nutritional supplements that are sold worldwide under the
Nu Skin and Pharmanex brands and a small number of other products and services. The Company reports revenue from five geographic regions:  North Asia, which consists of Japan and South Korea; Americas, which consists of the
United States, Canada and Latin America; Greater China, which consists of Mainland China, Hong Kong, Macau and Taiwan; Europe, which consists of several markets in Europe as well as Israel, Russia and South Africa; and
South Asia/Pacific, which consists of Australia, Brunei, Indonesia, Malaysia, New Zealand, the Philippines, Singapore and Thailand (the Company’s sub sidiaries operating in these countries are collectively referred to as the
“Subsidiaries”).

The accompanying unaudited consolidated financial statements have been prepared in accordance with accounting principles generally accepted in the United States of America for interim financial information and with the
instructions to Form 10-Q and Rule 10-01 of Regulation S-X.  Accordingly, they do not include all of the information and footnotes required by accounting principles generally accepted in the United States of America for complete
financial statements.  The unaudited consolidated financial statements include the accounts of the Company and its Subsidiaries.  All significant intercompany accounts and transactions are eliminated in consolidation.  In the opinion
of management, the accompanying unaudited consolidated financial statements contain all adjustments, consisting of normal recur ring adjustments, considered necessary for a fair statement of the Company’s financial information
as of June 30, 2010, and for the three- and six-month periods ended June 30, 2010 and 2009.  The results of operations of any interim period are not necessarily indicative of the results of operations to be expected for the fiscal
year.  For further information, refer to the consolidated financial statements and accompanying footnotes included in the Company’s Annual Report on Form 10-K for the year ended December 31, 2009.

2.       NET INCOME PER SHARE

Net income per share is computed based on the weighted-average number of common shares outstanding during the periods presented.  Additionally, diluted earnings per share data gives effect to all potentially dilutive common
shares that were outstanding during the periods presented.  For the three-month periods ended June 30, 2010 and 2009, other stock options totaling 0.1 million and 5.0 million, respectively, and for the six-month periods ended June
30, 2010 and 2009, other stock options totaling 0.1 million and 5.8 million, respectively, were excluded from the calculation of diluted earnings per share because they were anti-dilutive.

3.       DIVIDENDS PER SHARE

In February and May 2010, the Company’s board of directors declared a quarterly cash dividend of $0.125 per share for all shares of Class A common stock.  These quarterly cash dividends totaling $7.9 million and $7.8 million
were paid on June 16, 2010 and March 17, 2010, to stockholders of record on May 28, 2010 and February 26, 2010, respectively.  In July 2010, the Company’s board of directors declared a quarterly cash dividend of $0.125 per
share for all shares of Class A common stock to be paid September 15, 2010 to stockholders of record on August 27, 2010.
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NU SKIN ENTERPRISES, INC.
Notes to Consolidated Financial Statements 

 
4.       DERIVATIVE FINANCIAL INSTRUMENTS

At June 30, 2010 and June 30, 2009, the Company did not hold any mark to market forward contracts.  Unrealized mark-to-market gains and losses, calculated from quoted market exchange rates, were immaterial and recorded as
part of other income (expense), net.  

5.       REPURCHASES OF COMMON STOCK

During the three- and six-month periods ended June 30, 2010, the Company repurchased approximately 1.1 million and 1.5 million shares of its Class A common stock under its open market repurchase plan for approximately $29.1
million and $39.3 million, respectively.  During the three- and six-month periods ended June 30, 2009, the Company repurchased approximately 0.3 million and 0.5 million shares of its Class A common stock under its open market
repurchase plan for approximately $3.9 million and $5.9 million, respectively.  In June 2010, the Company’s board of directors authorized the amount available under its ongoing stock repurchase program to be increased by $150.0
million. This increase builds upon the amount previously availabl e under the stock repurchase program, bringing the total authorized amount under the program to approximately $485.0 million.  At June 30, 2010, $173.3 million
was available for repurchases under the stock repurchase program.

6.       COMPREHENSIVE INCOME

The components of comprehensive income, net of related tax, for the three- and six-month periods ended June 30, 2010 and 2009, were as follows (U.S. dollars in thousands):

  Three Months Ended   Six Months Ended  
  June 30,   June 30,  
  2010   2009   2010   2009  
             
Net income  $ 32,392  $ 22,114  $ 63,432  $ 33,955 
                 
Other comprehensive income, net of tax:                 
    Foreign currency translation adjustment   (2,671)   170   (3,774)   280 
    Net unrealized losses on foreign currency cash flow hedges   ─   ─    29   ─ 
    Less:   Reclassification adjustment for realized gains in current earnings                   ─         ─           (126)  ─ 
                 
Comprehensive income  $ 29,721  $ 22,284  $ 59,561  $ 34,235 

7.       SEGMENT INFORMATION

The Company operates in a single operating segment by selling products to a global network of independent distributors that operates in a seamless manner from market to market, except for its operations in Mainland China.  In
Mainland China, the Company utilizes an employed sales force, contractual sales promoters and direct sellers to sell its products through fixed retail locations.  Selling expenses are the Company’s largest expense comprised of the
commissions paid to its worldwide independent distributors as well as remuneration to its Mainland China sales employees, promoters and direct sellers paid on product sales.  The Company manages its business primarily by
managing its global sales force.  The Company does not use profitability reports on a regional or divisional basis for making business decisions.  However, the Company does recognize revenue in five geographic regions: North
Asia, Americas, Greater China, Europe and South Asia/Pacific.
 
 

 
-5-



 
 
 

NU SKIN ENTERPRISES, INC.
Notes to Consolidated Financial Statements 

 
 
Revenue generated in each of these regions is set forth below (U.S. dollars in thousands):

  Three Months Ended   Six Months Ended  
  June 30,   June 30,  
Revenue:  2010   2009   2010   2009  
             
North Asia  $ 164,105  $ 146,712  $ 334,966  $ 286,530 
Americas   62,389   62,240   124,843   120,656 
Greater China   80,642   52,753   138,327   100,223 
Europe (region)   35,288   32,173   73,068   58,847 
South Asia/Pacific   45,938   28,687   81,282   52,507 
Totals  $ 388,362  $ 322,565  $ 752,486  $ 618,763 

Revenue generated by each of the Company’s three product lines is set forth below (U.S. dollars in thousands):

  Three Months Ended   Six Months Ended  
  June 30,   June 30,  
Revenue:  2010   2009   2010   2009  
             
Nu Skin  $ 239,886  $ 182,096  $ 463,152  $ 345,299 
Pharmanex   145,801   137,132   283,917   267,068 
Other   2,675   3,337   5,417   6,396 
Totals  $ 388,362  $ 322,565  $ 752,486  $ 618,763 

Additional information as to the Company’s operations in its most significant geographic areas is set forth below (U.S. dollars in thousands):

  Three Months Ended   Six Months Ended  
  June 30,   June 30,  
Revenue:  2010   2009   2010   2009  
             
Japan  $ 113,295  $ 110,690  $ 221,988  $ 220,574 
United States   52,738   51,342   105,780   100,578 
South Korea   50,810   36,022   112,978   65,956 
Europe   29,156   26,605   60,521   49,424 
Taiwan   28,633   23,261   52,776   42,548 
Mainland China   20,558   17,422   40,939   33,874 

Long-lived assets:  
June 30,

2010   December 31, 2009  
       
Japan  $ 10,461  $ 8,079 
United States   47,748   42,378 
South Korea   4,608   3,654 
Europe   2,354   3,005 
Taiwan   2,264   1,758 
Mainland China   11,517   11,841 
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NU SKIN ENTERPRISES, INC.
Notes to Consolidated Financial Statements 

 
8.       DEFERRED TAX ASSETS AND LIABILITIES

The Company accounts for income taxes in accordance with the Income Taxes Topic of the Financial Accounting Standards Codification.  These standards establish financial accounting and reporting standards for the effects of
income taxes that result from an enterprise’s activities during the current and preceding years.  The Company takes an asset and liability approach for financial accounting and reporting of income taxes.  The Company pays income
taxes in many foreign jurisdictions based on the profits realized in those jurisdictions, which can be significantly impacted by terms of intercompany transactions between the Company and its foreign affiliates.  Deferred tax assets
and liabilities are created in this process.  As of June 30, 2010, the Company has net deferred tax assets of approximately $47.7 mil lion.   The Company has netted these deferred tax assets and deferred tax liabilities by jurisdiction.
Valuation allowances are established when necessary to reduce deferred tax assets to the amounts expected to be ultimately realized.

9.       UNCERTAIN TAX POSITIONS

The Company files income tax returns in the U.S. federal jurisdiction and in various state and foreign jurisdictions.  The Company is currently under examination by the United States Internal Revenue Service (the “IRS”) for the
2005, 2006, 2007 and 2008 tax years.  With a few exceptions, the Company is no longer subject to U.S. federal, state and local income tax examination by tax authorities for years before 2005.  For the tax year 2009, the Company
entered into a voluntary program with the IRS called Compliance Assurance Process (“CAP”). The objective of CAP is to contemporaneously work with the IRS to achieve federal tax compliance and resolve all or most of the issues
prior to filing of the tax return.  The Company has elected to participate in the CAP program for 2010 and may elect to continue participating in CAP for future tax years; the Company may withdraw from the program at any time. In
major foreign jurisdictions, the Company is no longer subject to income tax examinations for years before 2003.  Along with the IRS examination, the Company is currently under examination in certain foreign jurisdictions;
however, the outcomes of those reviews are not yet determinable.

The Company’s unrecognized tax benefits relate to multiple foreign and domestic jurisdictions.  Due to potential increases in unrecognized tax benefits from the multiple jurisdictions in which the Company operates, as well as the
expiration of various statutes of limitation, it is reasonably possible that the Company’s gross unrecognized tax benefits, net of foreign currency adjustments, may change within the next 12 months by a range of approximately $6
million to $9 million. The amount of gross unrecognized tax benefits decreased by $12.9 million during the six months ended June 30, 2010, due to the lapse in statute of limitations in certain foreign markets.  As a result of this
decrease in gross unrecognized tax benefits, accrued interest and penalties decreased by $1.9 million during the six months ended June 30 , 2010.

10.       COMMITMENTS AND CONTINGENCIES

The Company is subject to governmental regulations pertaining to product formulation, labeling and packaging, product claims and advertising and to the Company’s direct selling system.  The Company is also subject to the
jurisdiction of numerous foreign tax and customs authorities.  Any assertions or determination that either the Company or the Company’s distributors is not in compliance with existing statutes, laws, rules or regulations could
potentially have a material adverse effect on the Company’s operations.  In addition, in any country or jurisdiction, the adoption of new statutes, laws, rules or regulations or changes in the interpretation of existing statutes, laws,
rules or regulations could have a material adverse effect on the Company and its operations.  Although mana gement believes that the Company is in compliance, in all material respects, with the statutes, laws, rules and regulations
of every jurisdiction in which it operates, no assurance can be given that the Company’s compliance with applicable statutes, laws, rules and regulations will not be challenged by foreign authorities or that such challenges will not
have a material adverse effect on the Company’s financial position or results of operations or cash flows.  The Company and its Subsidiaries are defendants in litigation and proceedings involving various matters.  In the opinion of
the Company’s management, based upon advice of its counsel handling such litigation and proceedings, adverse outcomes, if any, will not likely result in a material effect on the Company’s consolidated financial condition, results of
operations or cash flows.
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NU SKIN ENTERPRISES, INC.
Notes to Consolidated Financial Statements 

 
The Company is subject to regular audits by federal, state and foreign tax authorities.  These audits may result in additional tax liabilities.  The Company believes it has appropriately provided for income taxes for all years.  Several
factors drive the calculation of its tax reserves.  Some of these factors include: (i) the expiration of various statutes of limitations; (ii) changes in tax law and regulations; (iii) issuance of tax rulings; and (iv) settlements with tax
authorities.  Changes in any of these factors may result in adjustments to the Company’s reserves, which would impact its reported financial results.

Due to the international nature of the Company’s business, it is subject from time to time to reviews and audits by the foreign taxing authorities of the various jurisdictions in which it conducts business throughout the world.  As
previously reported, the Company is currently involved in litigation in Japan with the Ministry of Finance with respect to additional customs assessments made by Yokohama Customs for the period of October 2002 through June
2005. The aggregate amount of those assessments is 2.7 billion Japanese yen ($30.5 million as of June 30, 2010), net of any recovery of consumption taxes. The Company believes that the documentation and legal analysis support
its position and the Company has taken action in the court system in Japan to overturn these assessments. The litigation on this matter is ongoing and t he Company believes the court will likely decide this matter in the next year. To
the extent that the Company is unsuccessful in recovering the amounts assessed and paid, it will be required to take a corresponding charge to its earnings.

In July 2005, the Company changed its operating structure in Japan and believed that these changes would eliminate further valuation disputes with Yokohama Customs as the new structure eliminated the issues that were the basis of
the litigation and valuation disputes. However, in October 2009, the Company received notice from Yokohama Customs that they were assessing additional duties, penalties and interest for the period of October 2006 through
November 2008, following an audit. The total amount of such assessments is 1.6 billion Japanese yen ($18.4 million as of June 30, 2010), net of any recovery of consumption taxes. The basis for such additional assessment is
different from, and unrelated to, the issues that are being litigated in the current litigation with the Ministry of Finance. Following the Company’s review of the asses sments and after consulting with its legal and customs advisors,
the Company strongly believes that the additional assessments are improper and are not supported by any legal or factual basis. Yokohama Customs rejected letters of protest, which the Company filed in November 2009 and March
2010.  The Company is continuing its protests and administrative appeals of the assessment through the Ministry of Finance and may also elect to pursue the matter through the court system in Japan.  To the extent that the Company
is unsuccessful in recovering the amounts assessed and paid, it will be required to take a corresponding charge to its earnings.

In addition, the Company is currently being required to pay higher duties on all current imports to Japan, which it is similarly disputing. Because the Company believes that the higher duties being assessed are improper, the
Company expenses the portion of the duties it believes is supported under applicable customs law and records additional payments, $6.6 million as of June 30, 2010, as a receivable in its consolidated financial statements.  To the
extent the Company is unsuccessful in this dispute, it will be required to take a corresponding charge to its earnings for relevant past imports and expense the full amount assessed on future imports.
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NU SKIN ENTERPRISES, INC.
Notes to Consolidated Financial Statements 

 
In November 2008, the U.S. Internal Revenue Service began an audit of the Company’s 2006 and 2007 tax years.  The Company anticipates this audit will be completed by the end of 2010.

11.       LONG-TERM DEBT

The Company currently has debt pursuant to various credit facilities and other borrowings.  The following table summarizes the Company’s long-term debt arrangements as of June 30, 2010:
 
 

Facility or
  Arrangement(1)  Original Principal Amount  

Balance as of
June 30, 2010(2)  Interest Rate  Repayment terms

         
2000 Japanese yen- denominated notes
 

 9.7 billion yen  1.4 billion yen ($15.7 million as of June
30, 2010)

 3.0%
 

 Notes due October 2010, with annual principal
payments that began in October 2004.

         
2003 - 2009 $205.0 million multi-currency
uncommitted shelf facility:

        

         
U.S. dollar-
       denominated:

 $40.0 million
 

 $40.0 million
 

 6.2%
 

 Notes due July 2016, with annual principal payments
that began in July 2010.

         
  $20.0 million

 
 $20.0 million

 
 6.2%

 
 Notes due January 2017, with annual principal

payments beginning January 2011.
         
Japanese yen-
denominated:

 3.1 billion yen  1.8 billion yen ($20.2 million as of June
30, 2010)

 1.7%  Notes due April 2014, with annual principal
payments that began in April 2008.

         
  2.3 billion yen  2.3 billion yen ($25.7 million as of June

30, 2010)
 2.6%  Notes due September 2017, with annual principal

payments beginning September 2011.
         
  2.2 billion yen  2.2 billion yen ($24.5 million as of June

30, 2010)
 3.3%  Notes due January 2017, with annual principal

payments beginning January 2011.
         
2004 $25.0 million revolving credit facility  N/A  None  N/A  Credit facility expires May 2011.
         
2009 $100.0 million uncommitted multi-currency
shelf facility

 N/A  None  N/A   
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NU SKIN ENTERPRISES, INC.
Notes to Consolidated Financial Statements 

 
 

 
(1) Each of the credit facilities and arrangements listed in the table are secured by guarantees issued by the Company’s material domestic subsidiaries and by pledges of 65% of the outstanding stock of the Company’s material foreign

subsidiaries.
 
(2) The current portion of the Company’s long-term debt (i.e. becoming due in the next 12 months) is $32.8 million and includes $15.7 million of the balance on the Company’s 2000 Japanese yen- denominated notes, $8.5 million of

the balance of the Company’s Japanese yen-denominated notes and $8.6 million of the balance on the Company’s U.S. dollar-denominated debt under the 2003 multi-currency shelf facility.
 
 
 
12.       RESTRUCTURING CHARGES
 

During the three- and six-month periods ended June 30, 2009, the Company recorded restructuring charges of $1.6 million and $10.9 million, respectively, related to restructuring of its Japan operations, including an approximately
30% headcount reduction as well as facility relocations and closures.  During the first half of 2009 approximately $7.2 million of the charges related to severance payments to terminated employees and approximately $3.7 million
related to facility relocation or closing costs. Approximately $2.0 million remained accrued at June 30, 2010.  The majority of these charges are related to a voluntary employment reduction program.  The restructuring charges for
facility relocation or closing costs related to costs incurre d during the first half of 2009 for leases terminated in that period.

 
 

-10-



 

ITEM 2.                      MANAGEMENT’S DISCUSSION AND ANALYSIS OF FINANCIAL CONDITION AND RESULTS OF OPERATIONS

The following Management’s Discussion and Analysis should be read in conjunction with Management’s Discussion and Analysis included in our Annual Report on Form 10-K for the year ended December 31, 2009 filed with the
Securities and Exchange Commission (“SEC”) on March 1, 2010, and our other filings, including Current Reports on Form 8-K, filed with the SEC through the date of this report.

Overview

Our revenue for the three- and six-month periods ended June 30, 2010 increased 20% and 22% to $388.4 million and $752.5 million, when compared to the same periods in 2009, with foreign currency exchange rate fluctuations positively
impacting revenue by 4% and 6%, respectively.  Our growth continues to be driven by strong demand for our ageLOC anti-aging products, including the successful launch of our ageLOC Transformation skincare system in our Greater
China region at our distributor convention.  Our ageLOC Transformation skin care system launch is our largest product launch to date, with sales of approximately $150 million in its first three quarters.   In the fourth quarter of 2010, we
plan to introduce our first ageLOC nutritional products in Japan, the United States and Europe.  A nearly 15% year-over-year increase in executive distributors globally also contributed to our growth during the second quarter.

Earnings per share for the second quarter and first half of 2010 were $0.50 and $0.98 compared to $0.35 and $0.53 for the same periods in 2009.  This increase was largely due to continued revenue growth, coupled with improved margins
and controlled expenses. Earnings per share for the second quarter and first half of 2009 were negatively impacted by $1.6 million (or $0.01 per share) and $10.9 million (or $0.11 per share) in planned restructuring charges, primarily
related to transformation efforts to streamline our operations in Japan.

Revenue

North Asia.  The following table sets forth revenue for the three- and six-month periods ended June 30, 2010 and 2009 for the North Asia region and its principal markets (U.S. dollars in millions):

  Three Months Ended      Six Months Ended     
  June 30,      June 30,     
  2010   2009   Change   2010   2009   Change  
                   
Japan  $ 113.3  $ 110.7     2%   $ 222.0  $ 220.6   1%  
South Korea   50.8   36.0   41%    113.0   65.9   71%  
North Asia total  $ 164.1  $ 146.7   12%   $ 335.0  $ 286.5   17%  

Revenue in the region for the three- and six-month periods ended June 30, 2010 was positively impacted approximately 7% and 9%, respectively, by foreign currency exchange rate fluctuations, due to the strengthening of both the Japanese
yen and the South Korean won.

Local-currency revenue in Japan declined 3% and 4% for the three- and six-month periods ended June 30, 2010, compared to the same periods in 2009, reflecting continued weakness in our distributor numbers with our active and
executive distributor counts decreasing 7% and 5%, respectively. Continued regulatory and media scrutiny of the industry and our focus on distributor compliance in response to this scrutiny continued to negatively affect our business and
distributor numbers.

South Korea experienced local-currency revenue growth for the three- and six-month periods ended June 30, 2010 of 28% and 46% compared to the same periods in 2009.  This growth was driven by excitement and sponsoring activities
surrounding our launch of the ageLOC Transformation skin care system in South Korea. The number of active and executive distributors in South Korea increased 20% and 25%, respectively, compared to the prior-year period.
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Americas.  The following table sets forth revenue for the three- and six-month periods ended June 30, 2010 and 2009 for the Americas region and its principal markets (U.S. dollars in millions):

  Three Months Ended      Six Months Ended     
  June 30,      June 30,     
  2010   2009   Change   2010   2009   Change  
                   
United States  $ 52.7  $ 51.3     3%   $ 105.8  $ 100.6     5%  
Canada   6.0   6.0       ─    11.9   10.6   12%  
Latin America   3.7   4.9   (24%)    7.1   9.5   (25%)  
Americas total  $ 62.4  $ 62.2        ─*   $ 124.8  $ 120.7     3%  
_______________________
*Less than 1%

Revenue in the United States for the three- and six-month periods ended June 30, 2010 increased by 3% and 5%, respectively, compared to the prior-year periods.  Our growth rate slowed due to challenging consumer spending trends and
decreased sponsoring, which were offset by the continued strength of our ageLOC anti-aging products.  Active distributors in the United States decreased 2% and executive distributors increased 4% in the second quarter of 2010 compared
to the same prior-year period.

On a local-currency basis, revenue in Canada decreased 12% and 3% for the three- and six-month periods ended June 30, 2010, when compared with significant growth in the same prior-year periods.  Local-currency revenue in Latin
America decreased by 18% and 21% compared to the prior-year periods.  This decrease was due to challenging economic conditions throughout Latin America, as well as the difficult political and business environment in Venezuela.

Greater China.  The following table sets forth revenue for the three- and six-month periods ended June 30, 2010 and 2009 for the Greater China region and its principal markets (U.S. dollars in millions):

  Three Months Ended      Six Months Ended     
  June 30,      June 30,     
  2010   2009   Change   2010   2009   Change  
                   
Taiwan  $ 28.6  $ 23.3     23%   $ 52.8  $ 42.5   24%  
Mainland China   20.6   17.4     18%    40.9   33.9   21%  
Hong Kong   31.4   12.1   160%    44.6   23.8   87%  
Greater China total  $ 80.6  $ 52.8     53%   $ 138.3  $ 100.2   38%  

Foreign currency exchange rate fluctuations positively impacted revenue by approximately 2% and 3% for the three- and six-month periods ended June 30, 2010 in this region.  The growth in the region was driven by the successful launch
of our ageLOC Transformation skin care system at our Greater China Convention in Hong Kong.

On a local-currency basis, revenue in Mainland China increased 18% and 21% in the three- and six-month periods ended June 30, 2010, compared to the same periods in 2009. This growth is due largely to significant sales force growth
and excitement surrounding our Greater China Regional Convention in May 2010, where our ageLOC Transformation skin care system was introduced.  We anticipate a positive response to a limited time offering of our ageLOC
Transformation skin care system in Mainland China in the fourth quarter of 2010, followed by a general launch in the first quarter of 2011.  Preferred customers increased 25% and sales representatives increased 60% du ring the second
quarter, compared to the prior-year period.
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Local-currency revenue in Hong Kong increased by 162% and 88% on a year-over-year basis in the three-and six-month periods ended June 30, 2010, primarily as a result of sales of our ageLOC Transformation skin care system at our
Greater China Regional Convention.  Local-currency revenue in Taiwan increased by 18% for both periods, compared to the same prior-year periods.  Although all convention revenue is reported under Hong Kong, Taiwan benefited from
its presales of our ageLOC Transformation skin care system prior to the convention.  Second quarter executive distributors in Taiwan were up 23% and active distributors were up 8% when compared to the prior year period, while
executive distributors in Hong Kong were up 16% and the active distributors in Hong Kong were down 2%.
 
Europe.  The following table sets forth revenue for the three- and six-month periods ended June 30, 2010 and 2009 for Europe (U.S. dollars in millions):

  Three Months Ended      Six Months Ended     
  June 30,      June 30,     
  2010   2009   Change   2010   2009   Change  
                   
Europe  $ 35.3  $ 32.2   10%   $ 73.1  $ 58.8   24%  

On a local-currency basis, revenue in Europe increased 15% and 22% in the three- and six-month periods ended June 30, 2010, compared to the same periods in 2009.  This growth was due to sustained interest in our ageLOC anti-aging
products and LifePak nutrition supplements, moderated by a general decline in our Eastern Europe markets.  Foreign currency fluctuations had a 5% negative impact on regional results in the second quarter of 2010 and a 2% positive
impact during the first half of 2010.

South Asia/Pacific.  The following table sets forth revenue for the three- and six-month periods ended June 30, 2010 and 2009 for the South Asia/Pacific region and its principal markets (U.S. dollars in millions):

  Three Months Ended      Six Months Ended     
  June 30,      June 30,     
  2010   2009   Change   2010   2009   Change  
                   
Singapore/Malaysia/Brunei  $ 21.3  $ 11.6   84%   $ 35.0  $ 21.0   67%  
Thailand   13.6   9.2   48%    25.6   17.2   49%  
Australia/New Zealand   4.6   3.2   44%    9.0   6.0   50%  
Indonesia   3.7   2.9   28%    6.8   4.9   39%  
Philippines   2.7   1.8   50%    4.9   3.4   44%  
South Asia/Pacific total  $ 45.9  $ 28.7   60%   $ 81.3  $ 52.5   55%  

Constant currency growth of 47% and 41% in this region during the second quarter and first half was driven primarily by a limited time offering of our ageLOC Transformation skin care system, along with strong sales of our TRA weight
loss products and Galvanic Spa System II.  Growth in this region was also reflected in a 44% increase in executive distributors in the second quarter of 2010, compared to the same prior-year period.  Foreign currency exchange rate
fluctuations positively impacted revenue in South Asia/Pacific by 13% in the second quarter of 2010 and 14% during the first half compared to the same prior-year period.  We anticipate a positive response to the general launch of our
ageLOC Transformation skin care system in this region during the third quarter of 2010.

Gross profit

Gross profit as a percentage of revenue was 82.5% and 82.4% for the three- and six-month periods ended June 30, 2010 compared with 81.2% and 81.5% for the three- and six-month periods ended June 30, 2009.  The year-over-year
improvement reflects strong sales of our higher margin ageLOC products, and foreign currency benefits during the first half of 2010.
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Selling expenses

Selling expenses as a percentage of revenue decreased to 41.4% and 41.9% for the three- and six-month periods ended June 30, 2010 from 42.6% and 42.3% for the three- and six-month periods ended June 30, 2009.  This decrease was due
in part to convention fee income and increased sales-aid revenue, which is non-commissionable revenue, as well as increased sales in Mainland China, where our selling expense as a percentage of revenue is slightly lower.

As part of our compensation plan improvements, we increased our focus on distributor recognition.  Accordingly, during the first and second quarters of 2010, the costs of certain incentive trips and other rewards earned by distributors,
previously recorded as general and administrative expenses, have been reclassified as selling expenses. In order to provide a meaningful comparison, we have made this reclassification for both the current and prior periods.

General and administrative expenses

General and administrative expenses increased to $100.5 million and $199.4 million for the three- and six-month periods ended June 30, 2010 from $88.7 million and $177.0 million for the same periods in 2009.  As a percentage of
revenue, general and administrative expenses decreased to 25.9% and 26.5% for the three- and six-month periods ended June 30, 2010 from 27.5% and 28.6% for the same periods in 2009.  This improvement as a percent of revenue was
largely due to increased revenue coupled with continued efforts to improve efficiency and control expenses.

Restructuring charges

During the three- and six-month periods ended June 30, 2009, we recorded restructuring charges of $1.6 million and $10.9 million, respectively, primarily related to restructuring in our Japan operations, including an approximately 30%
headcount reduction as well as facility relocations and closures.  Approximately $7.2 million of these charges related to severance payments to terminated employees and approximately $3.7 million related to facility relocation or closing
costs.

Other income (expense), net

Other income (expense), net for the three- and six-month periods ended June 30, 2010 was approximately $(7.3) million and $(6.7) million compared to $0.9 million and $(0.4) million for the same periods in 2009.  This increase in expense
is primarily related to increased foreign currency translation losses, unrealized losses related to intercompany balances.

Provision for income taxes

Provision for income taxes for the three- and six-month periods ended June 30, 2010 was $19.5 million and $35.2 million compared to $13.2 million and $20.3 million for the same periods in 2009.  The effective tax rate was 37.6% and
35.7% of pre-tax income during the three- and six-month periods ended June 30, 2010, compared to a rate of 37.4% in the same prior-year periods.  The effective tax rate for the first half of 2010 was impacted by the tax rate in the first
quarter of 2010 which was lower than our historical average due to reductions of reserves related to uncertain tax positions as a result of expiring statutes of limitations.  We expect our effective tax rate for the third quarter of 2010 to be
lower than the historical average of 37% due to the expir ation of certain statutes.

Net income

As a result of the foregoing factors, net income for the second quarter and first half of 2010 increased to $32.4 million and $63.4 million, respectively, from $22.1 million and $34.0 million for the same periods in 2009.
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Liquidity and Capital Resources

Historically, our principal uses of cash have included operating expenses, particularly selling expenses, and working capital (principally inventory purchases), as well as capital expenditures, stock repurchases, dividends, debt repayment
and the development of operations in new markets.  We have generally relied on cash flows from operations to fund operating activities, and we have at times incurred long-term debt in order to fund strategic transactions and stock
repurchases.

We typically generate positive cash flows from operations due to favorable margins.  We generated $87.2 million in cash from operations during the first half of 2010, compared to $52.0 million during the same period in 2009.

As of June 30, 2010, working capital was $173.3 million, compared to $152.7 million as of December 31, 2009.  Cash and cash equivalents at June 30, 2010 and December 31, 2009 were $172.7 million and $158.0 million,
respectively.  The increase in cash balances was primarily due to the increase in cash generated from operating activities partially offset by repurchases of our common stock. This increase in cash positively impacted our working capital.

Capital expenditures in the first six months of 2010 totaled $18.1 million, and we anticipate additional capital expenditures of approximately $20 million to $25 million for 2010, excluding the potential acquisition of corporate facilities
from related persons as described below.  These capital expenditures are primarily related to:

 • purchases of computer systems and software, including equipment and development costs;

 • the build-out and upgrade of leasehold improvements in our various markets, including retail stores in China;

 • the building of a new warehouse in South Korea; and

 • real estate acquisitions from unrelated parties and initial development work related to the building of a new innovation center on our Provo campus.

In connection with our plans to build a new innovation center next to our primary corporate office building, we are also evaluating whether to purchase a building we are currently leasing on the location where we would like to build
the new innovation center. The building is owned by a partnership owned principally by Blake Roney, Sandie Tillotson, Steve Lund, who serve as directors, and certain of their family members. In connection with this transaction, we also
recently decided to evaluate whether to purchase our remaining corporate facilities in Provo, which we currently lease from similar partnerships, including our primary corporate office building, as our initial plans include the concept of
connecting the new building with our primary corporate office building to form a corporate campus/plaza. In the event we elect to proceed wit h such a transaction, we estimate that the transaction would involve a purchase price of $25-$40
million. We have formed a special committee of independent directors to evaluate the potential purchase of the buildings and to negotiate the purchase if the committee elects to proceed with a purchase. If we elect to proceed with such a
purchase, our estimated capital expenditures for 2010 would increase by such amount. We anticipate we would fund all or a portion of the purchase through debt financing secured by the property.
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The Company currently has debt pursuant to various credit facilities and other borrowings.  The following table summarizes the Company’s long-term debt arrangements as of June 30, 2010:

Facility or
  Arrangement(1)  Original Principal Amount  

Balance as of
June 30, 2010(2)  Interest Rate  Repayment terms

         
2000 Japanese yen- denominated notes
 

 9.7 billion yen  1.4 billion yen ($15.7 million as of June
30, 2010)

 3.0%
 

 Notes due October 2010, with annual principal
payments that began in October 2004.

         
2003 - 2009 $205.0 million multi-currency
uncommitted shelf facility:

        

         
U.S. dollar-
       denominated:

 $40.0 million
 

 $40.0 million
 

 6.2%
 

 Notes due July 2016, with annual principal payments
that began in July 2010.

         
  $20.0 million

 
 $20.0 million

 
 6.2%

 
 Notes due January 2017, with annual principal

payments beginning January 2011.
         
Japanese yen-
denominated:

 3.1 billion yen  1.8 billion yen ($20.2 million as of June
30, 2010)

 1.7%  Notes due April 2014, with annual principal payments
that began in April 2008.

         
  2.3 billion yen  2.3 billion yen ($25.7 million as of June

30, 2010)
 2.6%  Notes due September 2017, with annual principal

payments beginning September 2011.
         
  2.2 billion yen  2.2 billion yen ($24.5 million as of June

30, 2010)
 3.3%  Notes due January 2017, with annual principal

payments beginning January 2011.
         
2004 $25.0 million revolving credit facility  N/A  None  N/A  Credit facility expires May 2011.
         
2009 $100.0 million uncommitted multi-currency shelf
facility

 N/A  None  N/A   
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(1) Each of the credit facilities and arrangements listed in the table are secured by guarantees issued by our material domestic subsidiaries and by pledges of 65% of the outstanding stock of our material foreign subsidiaries.
 
(2) The current portion of our long-term debt (i.e. becoming due in the next 12 months) is $32.8 million and includes $15.7 million of the balance on our 2000 Japanese yen-denominated notes, $8.5 million of the balance of our

Japanese yen-denominated notes and $8.6 million of the balance on our U.S. dollar-denominated debt under the 2003 multi-currency shelf facility.

 
Our board of directors has approved a stock repurchase program authorizing us to repurchase our outstanding shares of Class A common stock on the open market or in private transactions.  The repurchases are used primarily to offset
dilution from our equity incentive plans and for strategic initiatives.  During the first half of 2010, we repurchased 1.5 million shares of Class A common stock under this program for $39.3 million.  In June 2010, our board of directors
authorized the amount available under our ongoing stock repurchase program to be increased by $150.0 million. This increase builds upon the amount previously available under the stock repurchase program, bringing the total authorized
amount under the program to approximately $485.0 million. At June 3 0, 2010, $173.3 million was available for repurchases under the stock repurchase program.
 
Our board of directors has approved a stock repurchase program authorizing us to repurchase our outstanding shares of Class A common stock on the open market or in private transactions.  The repurchases are used primarily to offset
dilution from our equity incentive plans and for strategic initiatives.  During the first half of 2010, we repurchased 1.5 million shares of Class A common stock under this program for $39.3 million.  Our board of directors has authorized
the amount available under our ongoing stock repurchase program to be increased by $150.0 million. This increase builds upon the amount previously available under the stock repurchase program, bringing the total authorized amount
under the program to approximately $485.0 million. At June 30, 2010, $ 173.3 million was available for repurchases under the stock repurchase program.

In February 2010 and May 2010, our board of directors declared a quarterly cash dividend of $0.125 per share for all shares of Class A common stock.  These quarterly cash dividends totaling $7.8 million and $7.9 million were paid on
March 17, 2010 and June 16, 2010 to stockholders of record on February 26, 2010 and May 28, 2010.  In July 2010, the Company’s board of directors declared a quarterly cash dividend of $0.125 per share for all shares of Class A
common stock to be paid September 15, 2010 to stockholders of record on August 27, 2010.  Currently, we anticipate that our board of directors will continue to declare quarterly cash dividends and that the cash flows from operations will
be sufficient to fund our future dividend payments.  Howe ver, the continued declaration of dividends is subject to the discretion of our board of directors and will depend upon various factors, including our net earnings, financial condition,
cash requirements, future prospects and other factors deemed relevant by our board of directors.

We believe we have sufficient liquidity to be able to meet our obligations on both a short- and long-term basis.  We currently believe that existing cash balances, future cash flows from operations and existing lines of credit will be adequate
to fund our cash needs on both a short- and long-term basis.  The majority of our historical expenses have been variable in nature and as such, a potential reduction in the level of revenue would reduce our cash flow needs.  In the event that
our current cash balances, future cash flows from operations and current lines of credit are not sufficient to meet our obligations or strategic needs, we would consider raising additional funds in the debt or equity markets or restructuring
our current debt obligations.  A dditionally, we would consider realigning our strategic plans, including a reduction in capital spending, stock repurchases or dividend payments.

Due to the international nature of our business, we are subject from time to time to reviews and audits by the foreign taxing authorities of the various jurisdictions in which we conduct business throughout the world.  As previously
reported, we are currently involved in litigation in Japan with the Ministry of Finance with respect to additional customs assessments made by Yokohama Customs for the period of October 2002 through June 2005. The aggregate amount
of those assessments is 2.7 billion Japanese yen ($30.5 million as of June 30, 2010), net of any recovery of consumption taxes. We believe that the documentation and legal analysis support our position and we have taken action in the court
system in Japan to overturn these assessments. The litigation on this matter is ongoing and we believe the court will likely decide this matter in the next year. To the extent that we are unsuccessful in recovering the amounts assessed and
paid, we will be required to take a corresponding charge to our earnings.
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In July 2005, we changed our operating structure in Japan and believed that these changes would eliminate further valuation disputes with Yokohama Customs as the new structure eliminated the issues that were the basis of the litigation
and valuation disputes. However, in October 2009 we received notice from Yokohama Customs that they were assessing additional duties, penalties and interest for the period of October 2006 through November 2008 following an audit.
The total amount of such assessments is 1.6 billion Japanese yen ($18.4 million as of June 30, 2010), net of any recovery of consumption taxes. The basis for such additional assessment is different from, and unrelated to, the issues that are
being litigated in the current litigation with the Ministry of Finance. Following our review of the assessments and after consulting with our legal and customs advisors, we strongly believe that the additional assessments are improper and
are not supported by any legal or factual basis.  Yokohama Customs rejected letters of protest, which we filed in November 2009 and March 2010.  We are continuing our protests and administrative appeals of the assessment through the
Ministry of Finance and may also elect to pursue the matter through the court system in Japan.  To the extent that we are unsuccessful in recovering the amounts assessed and paid, we will be required to take a corresponding charge to our
earnings.

In addition, we are currently being required to pay higher duties on all current imports to Japan, which we are similarly disputing. Because we believe that the higher duties being assessed are improper, we expense the portion of the
duties we believe is supported under applicable customs law and record additional payments, $6.6 million as of June 30, 2010, as a receivable in our consolidated financial statements.  To the extent that we are unsuccessful in this dispute,
we will be required to take a corresponding charge to our earnings for relevant past imports and expense the full amount assessed on future imports.

Critical Accounting Policies

The following critical accounting policies and estimates should be read in conjunction with our audited Consolidated Financial Statements and related Notes thereto.  Management considers our critical accounting policies to be the
recognition of revenue, accounting for income taxes, accounting for intangible assets and accounting for stock-based compensation.  In each of these areas, management makes estimates based on historical results, current trends and future
projections.

Revenue.  We recognize revenue when products are shipped, which is when title and risk of loss pass to our distributors.  With some exceptions in various countries, we offer a return policy whereby distributors can return unopened and
unused product for up to 12 months subject to a 10% restocking fee.  Reported revenue is net of returns, which have historically been less than 5% of annual revenue.  A reserve for product returns is accrued based on historical
experience.  We classify selling discounts as a reduction of revenue.  Our selling expenses are computed pursuant to our global compensation plan for our distributors, which is focused on remunerating distributors based primarily upon the
selling efforts of the distributors and the volume of products purchased by their downlines, and not their personal purchases.

Income Taxes.  We account for income taxes in accordance with the Income Taxes Topic of the Financial Accounting Standards Codification. These standards establish financial accounting and reporting standards for the effects of income
taxes that result from an enterprise’s activities during the current and preceding years.  We take an asset and liability approach for financial accounting and reporting of income taxes.  We pay income taxes in many foreign jurisdictions
based on the profits realized in those jurisdictions, which can be significantly impacted by terms of intercompany transactions among our affiliates around the world.  ; Deferred tax assets and liabilities are created in this process.  As of
June 30, 2010, we had net deferred tax assets of approximately $47.7 million.  These net deferred tax assets assume sufficient future earnings will exist for their realization, as well as the continued application of current tax rates.  In certain
foreign jurisdictions valuation allowances have been recorded against the deferred tax assets specifically related to use of net operating losses.  When we determine that there is sufficient taxable income to utilize the net operating losses,
the valuation allowances will be released.  In the event we were to determine that we would not be able to realize all or part of our net deferred tax assets in the future, an adjustment to the deferred tax assets would be charged to earnings in
the period such determination was made.
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We file income tax returns in the U.S. federal jurisdiction and various state and foreign jurisdictions.  We are currently under examination by the United States Internal Revenue Service (the “IRS”) for the 2005, 2006, 2007 and 2008 tax
years.  With a few exceptions, we are no longer subject to U.S. federal, state and local income tax examination by tax authorities for years before 2005.  For the tax year 2009, we entered into a voluntary program with the IRS called
Compliance Assurance Process (“CAP”). The objective of CAP is to contemporaneously work with the IRS to achieve federal tax compliance and resolve all or most of the issues prior to filing of the tax return.  We have elected to
continue participating in CAP for the 2010 tax year and may elect to continue participating in future tax years; we may withdraw from the program at any time.  In major foreign jurisdictions, we are no longer subject to income tax
examinations for years before 2003.  Along with the IRS examination, we are currently under examination in certain foreign jurisdictions; however, the outcomes of these reviews are not yet determinable.

Our unrecognized tax benefits relate to multiple foreign and domestic jurisdictions.  Due to potential increases in unrecognized tax benefits from the multiple jurisdictions in which we operate, as well as the expiration of various statutes of
limitation, it is reasonably possible that our gross unrecognized tax benefits, net of foreign currency adjustments, may change within the next 12 months by a range of approximately $6 million to $9 million. The amount of gross
unrecognized tax benefits decreased by $12.9 million during the six months ended June 30, 2010, due to the lapse in statute of limitations in certain foreign markets.  As a result of this decrease in gross unrecognized tax benefits, accrued
interest and penalties decreased by $1.9 million during the six mont hs ended June 30, 2010.

We are subject to regular audits by federal, state and foreign tax authorities.  These audits may result in additional tax liabilities.  We account for such contingent liabilities in accordance with relevant accounting standards and believe we
have appropriately provided for income taxes for all years.  Several factors drive the calculation of our tax reserves.  Some of these factors include: (i) the expiration of various statutes of limitations; (ii) changes in tax law and regulations;
(iii) issuance of tax rulings; and (iv) settlements with tax authorities.  Changes in any of these factors may result in adjustments to our reserves, which would impact our reported financial results.

Intangible Assets.  Acquired intangible assets may represent indefinite-lived assets, determinable-lived intangibles, or goodwill. Of these, only the costs of determinable-lived intangibles are amortized to expense over their estimated life.
The value of indefinite-lived intangible assets and residual goodwill is not amortized, but is tested at least annually for impairment. Our impairment testing for goodwill is performed separately from our impairment testing of indefinite-
lived intangibles. We test goodwill for impairment, at least annually, by reviewing the book value compared to the fair value at the reportable unit level. We test individual indefinite-lived intangibles at least annually by reviewing the
individ ual book values compared to the fair value.  Considerable management judgment is necessary to measure fair value. We did not recognize any impairment charges for goodwill or intangible assets during the periods presented.

Stock-Based Compensation.  All share-based payments to employees are recognized in the financial statements based on their fair values using an option-pricing model at the date of grant. We use a Black-Scholes-Merton option-pricing
model to calculate the fair value of options. Stock based compensation expense is recognized net of any estimated forfeitures on a straight-line basis over the requisite service period of the award.
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Recent Accounting Pronouncements

In June 2009, the FASB amended the consolidation accounting guidance. Effective January 1, 2010, we are required to qualitatively assess the determination of our being the primary beneficiary (“consolidator”) of a variable interest entity
(“VIE”) on whether we (1) have the power to direct matters that most significantly impact the activities of the VIE, and (2) have the obligation to absorb losses or the right to receive benefits of the VIE that could potentially be significant
to the VIE. It also requires an ongoing reconsideration of the primary beneficiary and amends events that trigger a reassessment of whether an entity is a VIE. The new model is applicable to all new and existing VIEs. The adoption of this
new guidance on January 1, 2010, had no impact on our c onsolidated financial position or results of operation.

In June 2009, the FASB amended the accounting guidance for determining whether a transfer of a financial asset qualifies for sale accounting. The amended guidance also provided four broad disclosure objectives designed to provide users
of the financial statements with an understanding of:
 
 • the transferor’s continuing involvement with the transferred assets;
 
 • the nature of any restrictions on the transferor’s assets that relate to a transferred financial asset, including the carrying amount of those assets;
 
 • how servicing assets and servicing liabilities are reported by the transferor; and
 
 • how a transfer of financial assets affects the company’s balance sheet, earnings and cash flows.

The prospective adoption of this guidance to new transfers of financial assets beginning January 1, 2010, had no impact on our consolidated financial position or results of operation.
 
Seasonality and Cyclicality

In addition to general economic factors, we are impacted by seasonal factors and trends such as major cultural events and vacation patterns.  For example, most Asian markets celebrate their respective local New Year in the first quarter,
which generally has a negative impact on that quarter.  We believe that direct selling in Japan, the United States and Europe is also generally negatively impacted during the third quarter, when many individuals, including our distributors,
traditionally take vacations.

We have experienced rapid revenue growth in certain new markets following commencement of operations.  This initial rapid growth has often been followed by a short period of stable or declining revenue, then followed by renewed
growth fueled by product introductions, an increase in the number of active distributors and increased distributor productivity.  The contraction following initial rapid growth has been more pronounced in certain new markets, due to other
factors such as business or economic conditions or distributor distractions outside the market.
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Distributor Information

The following table provides information concerning the number of active and executive distributors as of the dates indicated.  Active distributors are those distributors and preferred customers who were resident in the countries in which
we operated and purchased products for resale or personal consumption directly from us during the three months ended as of the date indicated.  Executive distributors are active distributors who have achieved required monthly personal
and group sales volumes as well as sales representatives in China who have completed a qualification process.

 As of June 30, 2010  As of June 30, 2009
Region: Active  Executive  Active  Executive
        
North Asia                                            327,000        14,286      322,000        13,803
Americas                                            169,000          5,528      171,000          5,385
Greater China                                            114,000          8,398      103,000          6,129
Europe                                            102,000          3,664        89,000          3,173
South Asia/Pacific                                              74,000          3,630        67,000          2,525
      Total                                            786,000        35,506      752,000        31,015

Currency Risk and Exchange Rate Information

A majority of our revenue and many of our expenses are recognized outside of the United States, except for inventory purchases, which are primarily transacted in U.S. dollars from vendors in the United States.  The local currency of each
of our Subsidiaries’ primary markets is considered the functional currency.  All revenue and expenses are translated at weighted-average exchange rates for the periods reported.  Therefore, our reported revenue and earnings will be
positively impacted by a weakening of the U.S. dollar and will be negatively impacted by a strengthening of the U.S. dollar.  Given the large portion of our business derived from Japan, any weakening of the yen negatively impacts
reported revenue and profits, whereas a strengthening o f the yen positively impacts our reported revenue and profits.  Given the uncertainty of exchange rate fluctuations, it is difficult to predict the effect of these fluctuations on our future
business, product pricing, results of operation, cash flows or financial condition. However, based on current exchange rate levels, we currently anticipate that foreign currency fluctuations will have a slightly positive impact on reported
revenue in 2010.

We may seek to reduce our exposure to fluctuations in foreign currency exchange rates through the use of foreign currency exchange contracts, through intercompany loans of foreign currency and through our Japanese yen-denominated
debt.  We do not use derivative financial instruments for trading or speculative purposes.  We regularly monitor our foreign currency risks and periodically take measures to reduce the impact of foreign exchange fluctuations on our
operating results. At June 30, 2010, we did not hold any forward contracts.

Note Regarding Forward-Looking Statements

This report contains “forward-looking statements” within the meaning of the Private Securities Litigation Reform Act of 1995. All statements other than statements of historical fact are “forward-looking statements” for purposes of federal
and state securities laws, including any projections of earnings, revenue or other financial items; any statements of the plans, strategies and objectives of management for future operations; any statements regarding future economic
conditions or performance; any statements of belief; and any statements of assumptions underlying any of the foregoing. Forward-looking statements may include the words “may,” “will,” “estimate,” “intend,” “plan,” “continue,” “
believe,” “expect” or “anticipate” and any other similar words.

We wish to caution readers that although we believe that the expectations reflected in our forward-looking statements are reasonable, actual results could differ materially from those projected or assumed in our forward-looking statements.
We also wish to advise readers not to place any undue reliance on the forward-looking statements contained in this report, which reflect our beliefs and expectations only as of the date of this report.  We assume no obligation to update or
revise these forward-looking statements to reflect new events or circumstances or any changes in our beliefs or expectations, except as required by law.  Our future financial condition and results of operations, as well as any forward-
looking statements, are subject to change and to inherent risks an d uncertainties, such as those disclosed or incorporated by reference in our filings with the Securities and Exchange Commission. Some of the risks and uncertainties that
could cause our actual results, performance and achievements, or industry results to differ materially from estimates or projections contained in our forward-looking statements include, among others, the following:
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(a) Global economic conditions continue to be challenging.  Although there are modest signs of economic recovery, it is not possible for us to predict the extent and timing of any improvement in global economic conditions.  Even with
continued growth in many of our markets during this period, the economic downturn could adversely impact our business in the future by causing a decline in demand for our products, particularly if the economic conditions are prolonged
or worsen. In addition, such economic conditions may adversely impact access to capital for us and our suppliers, may decrease our distributors' ability to obtain or maintain credit cards, and may otherwise adversely impact our operations
and overall financial condition.

(b) Due to the international nature of our business, we are exposed to the fluctuations of numerous currencies. We purchase inventory primarily in the United States in U.S. dollars. In preparing our financial statements, we translate revenue
and expenses in our markets outside the United States from their local currencies into U.S. dollars using weighted average exchange rates. Our results could be negatively impacted if the U.S. dollar strengthens relative to these
currencies.  In addition, our business may be negatively impacted by inflation, currency exchange restrictions, pricing controls and currency devaluation, especially in countries such as Venezuela.

(c) We have experienced revenue declines in Japan over the last several years and continue to face challenges in this market. If we are unable to stabilize or renew growth in this market our results could be harmed. Factors that could
impact our results in the market include:

 •  continued or increased levels of regulatory and media scrutiny and any regulatory actions taken by regulators, or any adoption of more restrictive regulations, in response to such scrutiny;

 •  any weakening of the Japanese yen;

 •  regulatory constraints with respect to the claims we can make regarding the efficacy of products and tools, which could limit our ability to effectively market them;

 •  risks that the new initiatives we are implementing in Japan, which are patterned after successful initiatives implemented in other markets, will not have the same level of success in Japan, may not generate
renewed growth or increased productivity among our distributors, and may cost more or require more time to implement than we have anticipated;

 •  inappropriate activities by our distributors and any resulting regulatory actions;

 •  any increased weakness in the economy or consumer confidence; and

 •  increased competitive pressures from other direct selling companies and their distributors who actively seek to solicit our distributors to join their businesses.

(d) Distributor activities that violate applicable laws or regulations could result in government or third party actions against us.  We continue to experience a high level of general inquiries regarding our company and complaints to
consumer protection centers in Japan and have taken steps to try to resolve these issues including providing additional training to our distributors and restructuring our compliance group in Japan.  We have seen improvements in some
prefectures, but not in others.  We have received warnings from consumer centers in certain prefectures raising concerns about our distributor training and number of general inquiries and complaints.  We are implementing additional steps
to reinforce our distributor education and training in Japan to help ad dress these concerns.  In 2009, Japan implemented a national organization of consumer protection centers, which may increase scrutiny of our business and industry.
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(e) Our operations in China are subject to significant regulatory scrutiny, and we have experienced challenges in the past, including interruption of sales activities at certain stores and fines being paid in some cases. Even though we have
obtained direct selling licenses in a limited number of provinces, government regulators continue to scrutinize our activities and the activities of our employed sales representatives, contractual sales promoters and direct sellers to monitor
our compliance with applicable regulations as we integrate direct selling into our business model. Any determination that our operations or activities, or the activities of our employed sales representatives, contractual sales promoters or
direct sellers, are not in compliance with applicable regulations, could resu lt in the imposition of substantial fines, extended interruptions of business, termination of necessary licenses and permits, including our direct selling licenses, or
restrictions on our ability to open new stores or obtain approvals for service centers or expand into new locations, all of which could harm our business.

(f) The direct selling regulations in China are restrictive and there continues to be some confusion and uncertainty as to the meaning of the regulations and the specific types of restrictions and requirements imposed under them. It is also
difficult to predict how regulators will interpret and enforce these regulations. Our business and our growth prospects may be harmed if Chinese regulators interpret the anti-pyramiding regulations or direct selling regulations in such a
manner that our current method of conducting business through the use of employed sales representatives, contractual sales promoters and direct sellers violates these regulations. In particular, our business would be harmed by any
determination that our current method of compensating our employed sales representatives an d contractual sales promoters, including our use of the sales productivity of an individual and the group of individuals whom he or she trains
and supervises in establishing salary and compensation, violates the restriction on multi-level compensation under the rules. Our business could also be harmed if regulators inhibit our ability to concurrently operate our business model,
which includes retail stores, employed sales representatives, contractual sales promoters and direct sellers.

(g) Our ability to retain key and executive level distributors or to sponsor new executive distributors is critical to our success. Because our products are distributed exclusively through our distributors and we compete with other direct
selling companies in attracting distributors, our operating results could be adversely affected if our existing and new business opportunities and incentives, products, business tools and other initiatives do not generate sufficient enthusiasm
and economic incentive to retain our existing distributors or to sponsor new distributors on a sustained basis. In addition, in our more mature markets, one of the challenges we face is keeping distributor leaders with established businesses
and high income levels motivated and actively engaged in business building a ctivities and in developing new distributor leaders. There can be no assurance that our initiatives will continue to generate excitement among our distributors in
the long-term or that planned initiatives will be successful in maintaining distributor activity and productivity or in motivating distributor leaders to remain engaged in business building and developing new distributor leaders.

(h) There have been a series of third party actions and governmental actions involving some of our competitors in the direct selling industry. These actions have generated negative publicity for the industry and likely have resulted in
increased regulatory scrutiny of other companies in the industry. In addition, we have received notice from Belgium authorities claiming we have violated the anti-pyramid regulations in that market. Adverse rulings in any of these cases
could harm our business if they create adverse publicity or interpret laws in a manner inconsistent with our current business practices.
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(i) The network marketing and nutritional supplement industries are subject to various laws and regulations throughout our markets, many of which involve a high level of subjectivity and are inherently fact-based and subject to
interpretation. Negative publicity concerning supplements with controversial ingredients has spurred efforts to change existing regulations or adopt new regulations in order to impose further restrictions and regulatory control over the
nutritional supplement industry. If our existing business practices or products, or any new initiatives or products, are challenged or found to contravene any of these laws by any governmental agency or other third party, or if there are any
new regulations applicable to our business that limit our ability to market such products or i mpose additional requirements on us, our revenue and profitability may be harmed.

(j) Production difficulties and quality control problems could harm our business, in particular our reliance on third party suppliers to deliver quality products in a timely manner. Occasionally, we have experienced production difficulties
with respect to our products, including the delivery of products that do not meet our quality control standards. These quality problems have resulted in the past, and could result in the future, in stock outages or shortages in our markets with
respect to such products, harming our sales and creating inventory write-offs for unusable products. In addition, if we are not able to accurately forecast sales levels on a market by market basis, or are unable to produce a sufficient supply
to meet such demand globally, we could have stock outs which could negati vely impact enthusiasm of our distributors.

(k) Historically, most of our products have been imported from the United States into the countries in which they are ultimately sold. These countries impose various legal restrictions on imports and typically impose duties on our products.
We may be subject to prospective or retrospective increases in duties on our products imported into our markets outside of the United States, which could adversely impact our results. As discussed above under the heading “Contractual
Obligations and Contingencies,” we are currently appealing assessments of duties by Yokohama Customs in Japan.  In addition, we are currently required to pay duties in excess of what we believe are supported by applicable customs law,
and we record the additional payment as a receivable.  If w e are not able to resolve these assessments and ongoing duties, we could be required to take large charges to our earnings.
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ITEM 3.   QUANTITATIVE AND QUALITATIVE DISCLOSURES ABOUT MARKET RISK

The information required by Item 3 of Part I of Form 10-Q is incorporated herein by reference from the section entitled “Currency Risk and Exchange Rate Information” in “Item 2. Management’s Discussion and Analysis of Financial
Condition and Results of Operation” of Part I and also in Note 4 to the Financial Statements contained in Item 1 of Part I of this Quarterly Report on Form 10-Q.

ITEM 4.   CONTROLS AND PROCEDURES

Evaluation of disclosure controls and procedures.

As of the end of the period covered by this report, under the supervision and with the participation of our management, including our Chief Executive Officer and Chief Financial Officer, we evaluated the effectiveness of the design and
operation of our disclosure controls and procedures (as such term is defined in Rules 13a-15(e) and 15d-15(e) under the Securities Exchange Act of 1934 (the “Exchange Act”)).  Based upon that evaluation, our Chief Executive Officer and
Chief Financial Officer concluded that, our disclosure controls and procedures were effective as of June 30, 2010.
 
Changes in internal controls over financial reporting.

There have been no changes in our internal control over financial reporting (as defined in Rule 13a-15 (f) under the Exchange Act) during the most recent fiscal quarter covered by this report, that have materially affected, or are reasonably
likely to materially affect, our internal control over financial reporting.
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PART II.  OTHER INFORMATION

ITEM 1. LEGAL PROCEEDINGS
 
    No updates to report.  Please refer to our recent SEC filings, including our Annual Report on Form 10-K for the 2009 fiscal year and subsequent Quarterly Report on Form 10-Q, for information regarding the status of certain legal
proceedings.
 

ITEM 1A. RISK FACTORS
 
    Please refer to our recent SEC filings, including our Annual Report on Form 10-K for the 2009 fiscal year, subsequent Quarterly Report on Form 10-Q, and Current Reports of Form 8-K for a detailed discussion of risks associated
with our business.  The information presented below updates one of these risk factors and should be read in conjunction with the risk factors and information disclosed in such reports.
 
    Adverse publicity concerning our business, marketing plan or products could harm our business and reputation.
 
    The size of our distribution force and the results of our operations can be particularly impacted by adverse publicity regarding us, the nature of our distributor network, our products or the actions of our distributors. Specifically,
we are susceptible to adverse publicity concerning:
 
▪      suspicions about the legality and ethics of network marketing;
 
▪      the ingredients or safety of our or our competitors' products;
 
▪      regulatory investigations of us, our competitors and our respective products;
 
▪      the actions of our current or former distributors; and
 
▪      public perceptions of direct selling generally.
 
    For example, in June 2010, we received a 60-day notice from a consumer group in California of its intent to file a citizen enforcement action under California Proposition 65, alleging that we failed to warn consumers of exposure
to lead in five of our products.  We are aware that a number of other nutritional companies have received a similar notice from the same group.  If one or more of these products is found to be in violation of California Proposition 65, we
may be required to reformulate the product, label the product in compliance with California Proposition 65 or, at our election, discontinue selling the product in California.  We may also be required to pay civil fines.  Although we believe
we are in compliance with the requirements of California Proposition 65, any negative media attention or other adverse publicity created by these allegations, or any new or additional allegations, could negatively impact consumer and
distributor perceptions of our products and harm our business. 
    In addition, in the past we have experienced negative publicity that has harmed our business in connection with regulatory investigations and inquiries.  Critics of our industry and other individuals who want to pursue an agenda,
have in the past and may in the future utilize the internet, the press and other means to publish criticisms of the industry, our company and our competitors, or make allegations regarding our business and operations, or the business and
operations of our competitors. We or others in our industry may receive similar negative publicity or allegations in the future, and it may harm our busine ss and reputation.
 

 
 



 

ITEM 2. UNREGISTERED SALES OF EQUITY SECURITIES AND USE OF PROCEEDS
  
Issuer Purchases of Equity Securities

  (a)  (b)  (c)  (d)

Period  
Total Number of

Shares  Purchased  
Average Price Paid per

Share  

Total Number of Shares Purchased as
Part of Publicly Announced Plans or

Programs  

Approximate Dollar Value of Shares
that May Yet Be Purchased Under the

Plans or Programs
 (in millions)(1)

         
April 1 – 30, 2010                                                       ─ N/A                     ─                $           52.4
May 1 – 31, 2010                                            228,193  $           27.87                227,979                $           46.0
June 1 – 30, 2010                                            860,256  $           26.42                   860,000                $         173.3
    Total                                                                                         

 1,088,449
 (2)      

(1) In August 1998, our board of directors approved a plan to repurchase $10.0 million of our Class A common stock on the open market or in private transactions.  Our board has from time to time increased the amount authorized
under the plan and in June 2010 increased the amount by $150.0 million. Approximately $485.0 million is currently authorized under the plan.  As of June 30, 2010, we had repurchased approximately $311.7 million of shares
under the plan.  There has been no termination or expiration of the plan since the initial date of approval.

(2) We have authorized the repurchase of shares acquired by our employees and distributors in certain foreign markets because of regulatory and other issues that make it difficult or costly for these persons to sell such shares in the
open market.  These shares were awarded or acquired in connection with our initial public offering in 1996.  Of the shares listed in this column, 470 relate to repurchases from such employees and distributors at an average price
per share of $26.74.
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ITEM 6. EXHIBITS

Exhibits
Regulation S-K
Number                                Description
 
 
10.1 Multi-Currency Private Shelf Agreement dated as of October 1, 2009, between the Company, Prudential Investment Management, Inc. and certain other lenders.
 
10.2 Ashok Pahwa Settlement and Release Agreement dated April 1, 2010, between Mr. Pahwa and the Company.
 
10.3 Nu Skin Enterprises, Inc. 2010 Omnibus Incentive Plan (incorporated by reference to Exhibit 10.1 to the Company’s Current Report on Form 8-K filed on June 2, 2010).
 
10.4 Form of 2010 Plan U.S. Stock Option Master Agreement and Grant Notice (incorporated by reference to Exhibit 10.1 to the Company’s Current Report on Form 8-K filed on July 2, 2010).
 
10.5 Form of 2010 Plan U.S. Performance Restricted Stock Unit Master Agreement and Grant Notice (incorporated by reference to Exhibit 10.2 to the Company’s Current Report on Form 8-K filed on July 2, 2010).
 
10.6 Form of 2010 Plan U.S. Restricted Stock Unit Master Agreement and Grant Notice (incorporated by reference to Exhibit 10.3 to the Company’s Current Report on Form 8-K filed on July 2, 2010).
 
10.7 Form of 2010 Plan Director Stock Option Master Agreement and Grant Notice.
 
10.8 Form of 2010 Plan Director Restricted Stock Unit Master Agreement and Grant Notice.
 
10.9 Underwriting Agreement, dated June 3, 2010, by and among the Company, certain selling stockholders named in Schedule 2 thereto, and J.P. Morgan Securities Inc. and Deutsche Bank Securities Inc., as

representatives of the several Underwriters listed in Schedule 1 thereto (incorporated by reference to Exhibit 1.1 to the Company’s Current Report on Form 8-K filed on June 4, 2010).
 
31.1 Certification by M. Truman Hunt, President and Chief Executive Officer, pursuant to Rule 13a-14(a) of the Securities Exchange Act of 1934, as adopted pursuant to Section 302 of the Sarbanes–Oxley Act of

2002.
 
31.2 Certification by Ritch N. Wood, Chief Financial Officer, pursuant to Rule 13a-14(a) of the Securities Exchange Act of 1934, as adopted pursuant to Section 302 of the Sarbanes-Oxley Act of 2002.
 
32.1 Certification by M. Truman Hunt, President and Chief Executive Officer, pursuant to Section 1350, Chapter 63 of Title 18, United States Code, as adopted pursuant to Section 906 of the Sarbanes-Oxley Act of

2002.
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32.2 Certification by Ritch N. Wood, Chief Financial Officer, pursuant to Section 1350, Chapter 63 of Title 18, United States Code, as adopted pursuant to Section 906 of the Sarbanes-Oxley Act of 2002.
 
101* The following materials formatted in Extensible Business Reporting Language (XBRL): (i) Consolidated Statements of Income, (ii) Consolidated Balance Sheets, (iii) Consolidated Statements of Cash Flows and

(iv) Notes to Consolidated Financial Statements.
 
 * Furnished, not filed
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 SIGNATURE
 

Pursuant to the requirements of the Securities Exchange Act of 1934, the registrant has duly caused this report to be signed on its behalf by the undersigned thereunto duly authorized.

August 6, 2010

NU SKIN ENTERPRISES, INC.
 
      
 By: /s/Ritch N. Wood     
 Ritch N. Wood     
 Its: Chief Financial

Officer                              
             

 (Duly Authorized Officer and Principal Financial and Accounting Officer)     
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NU SKIN ENTERPRISES, INC.
One Nu Skin Plaza

75 West Center Street
Provo, Utah 84601

October 1, 2009

Prudential Investment Management, Inc. (“Prudential”)
Each Prudential Affiliate (as hereinafter
defined) which becomes bound by certain
provisions of this Agreement as hereinafter
provided (together with Prudential,
the “Purchasers”)

c/o Prudential Capital Group
Four Embarcadero Center
Suite 2700
San Francisco, California  94111

Ladies and Gentlemen:

The undersigned, Nu Skin Enterprises, Inc., a Delaware corporation (the “Company”), and each Issuer Subsidiary which from time to time may execute a Confirmation of Acceptance or issue Notes hereunder, hereby
agree with the Purchasers as follows:
 

1. AUTHORIZATION OF ISSUE OF NOTES.
 

The Company (or in the case of an Issuer Subsidiary, such Issuer Subsidiary)  may authorize the issue of its senior promissory notes (the “Notes”) in the aggregate principal amount of $100,000,000 (including the
equivalent in the Available Currencies), to be dated the date of issue thereof, to mature, in the case of each Note so issued, no more than ten years after the date of original issuance thereof, to have an average life of not more than seven
years, to bear interest on the unpaid balance thereof from the date thereof at the rate per annum, and to have such other particular terms, as shall be set forth, in the case of each Note so issued, in the Confirmation of Acceptance with
respect to such Note delivered pursuant to Section 2B(5), and to be substantial ly in the form of Exhibit A attached hereto.  The terms “Note” and “Notes” as used herein shall include each Note delivered pursuant to any provision of this
Agreement and each Note delivered in substitution or exchange for any such Note pursuant to any such provision.  Notes which have (i) the same final maturity, (ii) the same scheduled principal prepayment dates, (iii) the same principal
prepayment amounts (as a percentage of the original principal amount of each Note), (iv) the same interest rate, (v) the same interest payment periods, (vi) the same currency specification, (vii) the same issuer, and (viii) the same date of
issuance (which, in the case of a Note issued in exchange for another Note, shall be deemed for these purposes the date on which such Note’s ultimate predecessor Note was issued), are herein called a “Series” of Notes.  The Notes shall at
all times be guaranteed by all current and future Material Domestic Subsidiaries of the Company (the “Subsidiary Guarantors”) pursuant to the Subsidiary Guaranty, and shall at all times be secured by a pledge of the Pledged Securities
of each Material Foreign Subsidiary pursuant to the Pledge Agreement.  Certain capitalized terms used in this Agreement are defined in Schedule A; references to a “Schedule” or an “Exhibit” are, unless otherwise specified, to a Schedule
or an Exhibit attached to this Agreement.
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2. PURCHASE AND SALE OF NOTES.
 

2A            [Intentionally Omitted.]
 

2B(1). Facility.  Prudential is willing to consider, in its sole discretion and within limits which may be authorized for purchase by Prudential and Prudential Affiliates from time to time, the purchase of Notes pursuant to
this Agreement.  The willingness of Prudential to consider such purchase of Notes is herein called the “Facility.”  At any time, the aggregate principal amount of Notes stated in Section 1, minus the aggregate principal amount of Notes

purchased and sold pursuant to this Agreement prior to such time , minus the aggregate principal amount of Accepted Notes (as hereinafter defined) which have not yet been purchased and sold hereunder prior to such time, is herein called
the “Available Facility Amount” at such time.  For purposes of the preceding sentence, all aggregate principal amounts of Notes and Accepted Notes shall be calculated in Dollars with the aggregate amount of any Notes denominated or

Accepted Notes to be denominated in any Available Currency other than Dollars being converted to Dollars at the rate of exchange used by Prudential to calculate the Dollar equivalent at the time of the applicable Acceptance under
Section 2B(5).  NOTWITHSTANDING THE WILLINGNESS OF PRUDENTIAL TO CONSIDER PURCHASES OF NOTES, THIS AGREEMENT IS ENTERED INTO ON THE EXPRESS UNDERSTANDING THAT

NEITHER PRUDENTIAL NOR ANY P RUDENTIAL AFFILIATE SHALL BE OBLIGATED TO MAKE OR ACCEPT OFFERS TO PURCHASE NOTES, OR TO QUOTE RATES, SPREADS OR OTHER TERMS WITH
RESPECT TO SPECIFIC PURCHASES OF NOTES, AND THE FACILITY SHALL IN NO WAY BE CONSTRUED AS A COMMITMENT BY PRUDENTIAL OR ANY PRUDENTIAL AFFILIATE.

 
2B(2). Issuance Period.  Notes may be issued and sold pursuant to this Agreement until the earlier of (i) the third anniversary of the date of this Agreement (or if such anniversary is not a New York Business Day, the

New York Business Day next preceding such anniversary) and (ii) the thirtieth day after Prudential shall have given to the Company, or the Company shall have given to Prudential, written notice stating that it elects to terminate the
issuance and sale of Notes pursuant to this Agreement (or if such thirtieth (30) day is not a New York Business Day, the New York Business Day next preceding such thirtieth (30) day).  The period during which Notes may be issued and

sold pursuant to this Agreement is herein called the “Issuance Period.”
 

2B(3). Request for Purchase.  The Company may from time to time during the Issuance Period make requests for purchases of Notes (each such request being herein called a “Request for Purchase”).  Each Request
for Purchase shall be made to Prudential by telefacsimile or overnight delivery service to the applicable address set forth in the Information Schedule, and shall (i) specify the currency (which shall be an Available Currency) of the Notes
covered thereby, (ii) specify the aggregate principal amount of Notes covered thereby, which, in the case of the initial draw, shall not be less than $ 10,000,000 (or its equivalent in another Available Currency) or which, in the case of any

subsequent draw, shall not be less than $5,000,000 (or its equivalent in another Available Currency), and not be greater than the Available Facility Amount at the time such Request for Purchase is made, (iii) specify the principal amounts,
final maturities, principal prepayment dates and amounts and interest payment periods (quarterly or semi-annually in arrears) of the Notes covered thereby, (iv) specify the use of proceeds of such Notes, (v) specify the proposed day for the

closing of the purchase and sale of such Notes, which shall be a Business Day during the Issuance Period not less than 6 Business Days (or, if the issuer of such notes will be an Issuer Subsidiary organized in a jurisdiction outside of the
United States, not less than 15 Business Days) and not more than 42 days after the making of such Request for Purchase, (vi) specify the number of the account and the name and address of the depository institutio n to which the purchase

prices of such Notes are to be transferred on the Closing Day for such purchase and sale, (vii) certify that the representations and warranties contained in Section 5 are true on and as of the date of such Request for Purchase and that there
exists on the date of such Request for Purchase no Event of Default or Default, (viii) specify the issuer of the Notes (which shall be the Company or an Issuer Subsidiary), and (ix) be substantially in the form of Exhibit B attached

hereto.  Each Request for Purchase shall be deemed made when received by Prudential.
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2B(4). Rate Quotes.  Not later than two (2) Business Days after the Company shall have given Prudential a Request for Purchase pursuant to Section 2B(3), Prudential may, but shall be under no obligation to, provide
to the Company by telephone or telefacsimile, in each case between 9:30 a.m. and 1:30 p.m. New York City local time (or such later time as Prudential may elect) interest rate quotes for the several currencies, principal amounts, maturities,

principal prepayment schedules, and interest payment periods of Notes specified in such Request for Purchase (each such interest rate quote provided in response to a Request for Purchase herein called a “Quotation”).  Each Quotation
shall represent the interest rate per annum payable on the outstanding principal balance of such Notes at which Prudential or a Prudential Affiliate would be willing to purchase such Notes at 100% of the principal amount thereof.

 
2B(5). Acceptance.  Within the Acceptance Window, an Authorized Officer of the Company may, subject to Section 2B(6), elect to accept a Quotation as to the aggregate principal amount of the Notes specified in the

related Request for Purchase (each such Note being herein called an “Accepted Note” and such acceptance being herein called an “Acceptance”).  The day the Company notifies an Acceptance with respect to any Accepted Notes is herein
called the “Acceptance Day” for such Accepted Notes.  Any Quotation as to which Prudential does not receive an Acceptance within the Acceptance Window shall expire, and no purchase or sale of Notes hereunder shall be made based

on any such expired Quotation.  Subject to Section 2B(6) and the other terms and conditions hereof, the Company agrees to sell (or to cause the applicable Issuer Subsidiary to sell) to Prudential or one or more Prudential Affiliates, and
Prudential agrees to purchase, or to cause the purchase by one or more Prudential Affiliates of, the Accepted Notes at 100% of the principal amount of such Notes, which purchase price shall be paid in the currency in which such Notes are

to be denominated.  As soon as practicable following the Acceptance Day, the Company, the Issuer Subsidiary (if applicable), Prudential and each Prudential Affiliate which is to purchase any such Accepted Notes will execute a
confirmation of such Acceptance substantially in the form of Exhibit C attached hereto (herein called a “Confirmation of Acceptance”).  If the Company and the Issuer Subsidiary (if applicable) should fail to execute and return to

Prudential within three Business Days following receipt thereof a Confirmation of Acceptance with respect to any Accepted Notes, Prudential may at its election at any time prior to its receipt thereof cancel the closing with respect to such
Accepted Notes by so notifying the Company in writing.
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2B(6). Market Disruption.  Notwithstanding the provisions of Section 2B(5), any Quotation provided pursuant to Section 2B(4) shall expire if prior to the time an Acceptance with respect to such Quotation shall have
been notified to Prudential in accordance with Section 2B(5):  (i) in the case of any Notes, the domestic market for U.S. Treasury securities or derivatives shall have closed or there shall have occurred a general suspension, material

limitation, or significant disruption of trading in securities generally on the New York Stock Exchange or in the domestic market for U.S. Treasury securities or derivatives, or (ii) in the case of Notes to be denomin ated in a currency other
than Dollars, the markets for the relevant government securities (which in the case of the Euro, shall be the German Bund) or the spot and forward currency market, the financial futures market or the interest rate swap market shall have

closed or there shall have occurred a general suspension, material limitation, or significant disruption of trading.  No purchase or sale of Notes hereunder shall be made based on such expired Quotation.  If the Company thereafter notifies
Prudential of the Acceptance of any such Quotation, such Acceptance shall be ineffective for all purposes of this Agreement, and Prudential shall promptly notify the Company that the provisions of this Section 2B(6) are applicable with

respect to such Acceptance.
 

2B(7). Facility Closings.  Not later than 2:00 p.m. (New York City local time) on the Document Delivery Date for any Accepted Notes, the Company will deliver to each Purchaser listed in the Confirmation of
Acceptance relating thereto at the offices of Prudential Capital Group (as set forth in this Agreement or such alternative address as is provided to the Company pursuant to Section 18(a)), the Accepted Notes to be purchased by such

Purchaser in the form of one or more Notes in authorized denominations as such Purchaser may request for each Series of Accepted Notes to be purchased on the Closing Day, dated the Closing Day and registered in such Purchaser’s name
(or in the name of its nominee), against payment on the Closing Day of the purchase price thereof by transfer of immediately available funds for credit to the Company’s account specified in the Request for Purchase of such Notes.  If the

Company fails to timely tender to any Purchaser the Accepted Notes to be purchased by such Purchaser on the applicable Document Delivery Date, or any of the conditions specified in Section 3 shall not have been fulfilled by the time
required on the applicable Document Delivery Date, the Company shall, prior to 2:30 p.m., New York City local time, on the applicable Document Delivery Date notify Prudential (which notification shall be deemed received by each

Purchaser) in writing whether (i) such closing is to be rescheduled (such rescheduled date to be a Business Day during the Issuance Period not less than one (1) day and not more than ten (10) days after such scheduled Closing Day (the
“Rescheduled Closi ng Day”)) and certify to Prudential (which certification shall be for the benefit of each Purchaser) that the Company reasonably believes that it will be able to comply with the conditions set forth in Section 3 on the
Document Delivery Date applicable to such Rescheduled Closing Day and that the Company will pay the Delayed Delivery Fee in accordance with Section 2B(8)(iii) or (ii) such closing is to be canceled.  In the event that the Company
shall fail to give such notice referred to in the second preceding sentence, Prudential (on behalf of each Purchaser) may at its election, at any time after 2:30 p.m., New York City local time, on such Document Delivery Date, notify the

Company in writing that such closing is to be canceled.  Notwithstanding anything to the contrary appearing in this Agreement, the Company may not elect to reschedule a closing with respect to any given Accepted Notes on more than
one occasion, unless Prudential shall have otherwise consented in writing .
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2B(8). Fees.
 

2B(8)(i)                      Structuring Fee.  In consideration for the time, effort and expense involved in the structuring of this transaction and the preparation, negotiation and execution of this Agreement, at the time of the
execution and delivery of this Agreement by the Company and Prudential, the Company will pay to Prudential in immediately available funds a fee (herein called the “Structuring Fee”) in the amount of $35,000.
 

2B(8)(ii).                      Issuance Fee.  The Company will pay to each Purchaser in immediately available funds a fee (herein called the “Issuance Fee”) on each Closing Day in an amount equal to 0.10% of the Dollar
equivalent of the aggregate principal amount of Notes to be sold to such Purchaser on such Closing Day (calculated for Notes which are to be denominated in an Available Currency other than Dollars using the rate of exchange used by
Prudential to calculate the Dollar equivalent at the time of the applicable Acceptance under Section 2B(5)).  Such fee shall be payable in Doll ars.
 

2B(8)(iii).                      Delayed Delivery Fee.  If the closing of the purchase and sale of any Accepted Note is delayed for any reason beyond the original Closing Day for such Accepted Note, the Company shall pay the
Purchaser which shall have agreed to purchase such Accepted Note, on the Cancellation Date or Document Delivery Date applicable to the actual Closing Day of such purchase and sale, an amount (the “Delayed Delivery Fee”) equal to
 

(a)             in the case of an Accepted Note denominated in Dollars, the product of (1) the amount determined by Prudential to be the amount by which the bond equivalent yield per annum of such Accepted Note
exceeds the investment rate per annum on an alternative Dollar investment of the highest quality selected by Prudential and having a maturity date or dates the same as, or closest to, the Rescheduled Closing Day from time to time
fixed for the delayed delivery of such Accepted Note, (2) the principal amount of such Accepted Note, and (3) a fraction the numerator of which is equal to the number of actual days elapsed from and including the original
Closing Day for such Accepted Note to but excluding the date of such payment, and the denominator of which is 360; and

 
(b)             in the case of an Accepted Note denominated in a currency other than Dollars, the sum of (1) the product of (x) the amount by which the bond equivalent yield per annum of such Accepted Note

exceeds the arithmetic average of the Overnight Interest Rates on each day from and including the original Closing Day for such Accepted Note, (y) the principal amount of such Accepted Note, and (z) a fraction the numerator of
which is equal to the number of actual days elapsed from and including the original Closing Day for such Accepted Note to but excluding the date of such payment, and the denominator of which is 360 and (2) the costs and
expenses (if any) incurred by such Purchaser or its affiliates with respect to any interest rate, currency exchange or similar agr eement entered into by the Purchaser or any such affiliate in connection with the delayed closing of
such Accepted Notes.
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In no case shall the Delayed Delivery Fee be less than zero.  The Delayed Delivery Fee shall be paid in the currency in which the Accepted Notes are denominated.  Nothing contained herein shall obligate any Purchaser

to purchase any Accepted Note on any day other than the Closing Day for such Accepted Note, as the same may be rescheduled from time to time in compliance with Section  2B(7).   Notwithstanding the foregoing, no Delayed Delivery
Fee shall be due to any Purchaser which shall have failed to purchase an Accepted Note when each of the conditions precedent in Section 3 (other than the condition set forth in Section 3B) has been timely satisfied on the applicable
Document Delivery Date.
 

2B(8)(iv).                      Cancellation Fee.  If (a) the Company at any time notifies Prudential in writing that the Company is canceling the closing of the purchase and sale of any Accepted Note, or (b) if Prudential
notifies the Company in writing under the circumstances set forth in the penultimate sentence of Section 2B(7) that the closing of the purchase and sale of such Accepted Note is to be canceled, or (c) if the closing of the purchase and sale
of such Accepted Note is not consummated on or prior to the last day of the Issuance Period (the date of any such notification, or the last day of the Issuance Period, as the case may be, being herein called t he “Cancellation Date”), the
Company shall pay the Purchaser which shall have agreed to purchase such Accepted Note in immediately available funds on the Cancellation Date an amount (the “Cancellation Fee”) equal to
 

(a)             in the case of an Accepted Note denominated in Dollars, the product of (1) the principal amount of such Accepted Note and (2) the quotient (expressed in decimals) obtained by dividing (y) the excess
of the ask price (as determined by Prudential) of the Hedge Treasury Note(s) on the Cancellation Date over the bid price (as determined by Prudential) of the Hedge Treasury Note(s) on the Acceptance Day for such Accepted Note
by (z) such bid price, with the foregoing bid and ask prices as reported on TradeWeb, or if such information ceases to be available on TradeWeb, any publicly available source of such market data selected by Prudential, and
rounded to the second decimal place; and

 
(b)             in the case of an Accepted Note denominated in a currency other than Dollars, the sum of (1) the amount described in clause (a) above (calculated with respect to the Dollar principal amount and

interest rate utilized by Prudential in providing the Quotation pursuant to Section 2B(4) relevant to such Accepted Note) and (2) aggregate of all unwinding costs incurred by such Purchaser or its Affiliates on positions executed by
or on behalf of such Purchaser or such Affiliates in connection with the proposed lending in such currency and fixing the coupon in such currency, provided, however, that any gain realized upon the unwinding of any such
positions described in this clause (2) shall be offset against any such unwinding costs described in this clause (2).  Such positions include (without limitation) currency and interest rate swaps, futures and forwards, government
bond hedges and currency exchange contracts, all of which may be subject to substantial price volatility.  Such costs may also include (without limitation) losses incurred by such Purchaser or its affiliates as a result of fluctuations
in exchange rates.  All unwinding costs incurred by such Purchaser shall be determined by Prudential or its affiliate in accordance with generally accepted financial practice.  It is acknowledged that a Purchaser of a Note which is
to be denominated in a currency other than Dollars may, for the purpose of achieving short form hedge accounting treatment under Financial Accounting Standard 133, elect to enter into replacement positions (including
replacement currency and interest rate swaps) between the Acceptance Day and Closing Day for such Note, and that any calculation of a Cancellation Fee under Section 2B8(iv)(b) shall take into account all gains and losses
realized in connection with the unwinding of both the original positions and such replacement positions.
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In no case shall the Cancellation Fee be less than zero.  Notwithstanding the foregoing, no Cancellation Fee shall be due to any Purchaser which shall have failed to purchase an Accepted Note when each of the conditions

precedent in Section 3 (other than the condition set forth in Section 3B) has been timely satisfied on the applicable Document Delivery Date.
 

3. CONDITIONS OF CLOSING.
 

On or before the date on which this Agreement is executed and delivered, (i) the Company shall pay to Prudential the Structuring Fee referenced in Section 2B(8)(i), (ii) the Company’s bank agreement, as amended, shall
have been delivered to Prudential and shall be in form and content satisfactory to Prudential, (iii) the Subsidiary Guaranty shall have been duly executed and delivered by each Subsidiary Guarantor and shall be in full force and effect and
Prudential shall have received a copy thereof, and (iv) the Amended and Restated Subordination Agreement shall have been duly executed and delivered by the Company and each Subordinated Creditor named therein and shall be in full
force and effect and Prudential shall have received a copy thereof.  The obligation of any Purchaser to purchase and pay for any Notes is subject to the satisfaction, on or before the applicable Document Delivery Date for such Notes, of the
foregoing conditions and the following additional conditions:
 

3A. Certain Documents.  Such Purchaser shall have received the following, each dated the date of the applicable Closing Day (except as otherwise noted below):
 

(i)           The Note(s) to be purchased by such Purchaser.
 

(ii)           Certified copies of the resolutions of (a) the Board of Directors of the Company authorizing the execution and delivery of this Agreement (including the provision of the Parent Guaranty), the Collateral
Documents and the issuance of the Notes, and of all documents evidencing other necessary corporate action and governmental approvals, if any, with respect to this Agreement, the Collateral Documents and the Notes, (b)
the Board of Directors (or comparable governing body)  of each of the Subsidiary Guarantors authorizing the execution and delivery of the Collateral Documents and (c), if applicable, certified copies of resolutions of the
Board of Directors (or comparable governing body) of the Issuer Subsidiary authorizing execution and delivery of the Notes an d of a Confirmation of Acceptance with respect to this Agreement and the Notes.

 
(iii)           Certificates of the Secretary or Assistant Secretary and one other officer of each of the Company, the Subsidiary Guarantors, and, if applicable, the Issuer Subsidiary certifying the names and true

signatures of the officers of the Company, the Subsidiary Guarantors and, if applicable, the Issuer Subsidiary authorized to sign this Agreement, the Collateral Documents, the applicable Confirmation of Acceptance and
the Notes (as applicable) and the other documents to be delivered hereunder or thereunder.
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(iv)           Certified copies of the Company’s, each Subsidiary Guarantor’s, and, if applicable, the Issuer Subsidiary’s Certificate of Incorporation and By-laws (or comparable governing documents).

 
(v)           A favorable opinion of  the General Counsel of the Company, the Subsidiary Guarantors and, if applicable, the Issuer Subsidiary (or such other counsel designated by the Company and acceptable to the

Purchaser(s)) and substantially in the form of Exhibit D attached hereto, and as to such other matters as such Purchaser may reasonably request and (b) if Notes are to be issued by an Issuer Subsidiary which is not
organized or incorporated under United States law, a favorable opinion of special counsel to such Issuer Subsidiary, which special counsel shall be satisfactory to the Purchasers and admitted to practice in the jurisdiction
in which such Issuer Subsidiary is incorporated or organized, addr essing such matters as the Purchasers may require.   The Company and, if applicable, the Issuer Subsidiary hereby direct each such counsel to deliver
such opinion, agree that the issuance and sale of any Notes will constitute a reconfirmation of such authorization, and understand and agree that each Purchaser receiving each such opinion(s) will and is hereby authorized
to rely on such opinion(s).

 
(vi)           A good standing (or equivalent) certificate for each of the Company, the Subsidiary Guarantors and, if applicable, the Issuer Subsidiary from the secretary of state (or equivalent official) of its

jurisdiction of organization dated as of a recent date and such other evidence of the status of the Company, the Subsidiary Guarantors, and, if applicable, the Issuer Subsidiary as such Purchaser may reasonably request.
 

(vii)           Additional documents or certificates with respect to legal matters or corporate or other proceedings related to the transactions contemplated hereby as may be reasonably requested by such Purchaser.
 

For Closing Days subsequent to the Closing Day on which Notes are first issued, the requirements of clauses (ii), (iii) and (iv) above may, to the extent appropriate, be satisfied by delivery of “bring-down” certifications
from the applicable officers.
 

3B. Opinion of Purchaser’s Special Counsel.  If Notes are to be issued by an Issuer Subsidiary which is not organized or incorporated under United States law, such Purchaser shall have received from its
special U.S. counsel and special foreign counsel, favorable opinions satisfactory to such Purchaser as to such matters incident to the matters herein contemplated as it may reasonably request.
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3C. Representations and Warranties; No Default.  The representations and warranties contained in Section 5 shall be true on and as of such Closing Day; there shall exist on such Closing Day no Event of
Default or Default; and the Company shall have delivered to such Purchaser an Officer’s Certificate, dated such Closing Day, to both such effects.

 
3D. Purchase Permitted by Applicable Laws.  On such Closing Day each Purchaser’s purchase of Notes shall (i) be permitted by the laws and regulations of each jurisdiction to which such Purchaser is

subject, without recourse to provisions (such as Section 1405(a)(8) of the New York Insurance Law) permitting limited investments by insurance companies without restriction as to the character of the particular investment, (ii) not violate
any applicable law or regulation (including, without limitation, Regulation T, U or X of the Board of Governors of the Federal Reserve System) and (iii) not subject such Purchaser to a ny tax, penalty or liability on the date thereof.  If

requested by a Purchaser, it shall have received an Officer’s Certificate certifying as to such matters of fact as it may reasonably specify to enable it to determine whether such purchase is so permitted.
 

3E. Payment of Fees.  The Company shall have paid to Prudential any fees due it pursuant to or in connection with this Agreement, including any remaining balance of the Structuring Fee due pursuant to
Section 2B8(i), any Issuance Fee due pursuant to Section 2B(8)(ii), and any Delayed Delivery Fee due pursuant to Section 2B(8)(iii).

 
3F.       Amended and Restated Collateral Agency and Intercreditor Agreement.  (i) The Purchasers, if not then a party to the Amended and Restated Collateral Agency and Intercreditor Agreement, shall have duly

executed and delivered the Counterpart Amended and Restated Collateral Agency and Intercreditor Agreement to the Collateral Agent and such Counterpart shall be in full force and effect.
 

(ii) If the Notes are to be issued by a foreign Issuer Subsidiary, (a) the sharing provisions in the Amended and Restated Collateral Agency and Intercreditor Agreement shall have been modified to Prudential’s satisfaction
to reflect the fact that not all lenders party thereto have a claim against such foreign Issuer Subsidiary and (b) the consent contemplated by section 10(g) of the Amended and Restated Collateral Agency and Intercreditor Agreement shall
have been received by, and be in form and content satisfactory to, Prudential.
 

3G.            Issuer Subsidiary Counterpart; Bank Consent.  The applicable Issuer Subsidiary, if not then a party to the Amended and Restated Collateral Agency and Intercreditor Agreement, shall have duly executed
and delivered the Issuer Subsidiary Counterpart to the Collateral Agent and Prudential and such Counterpart shall be in full force and effect, and any consent required by Section 10g of the Amended and Restated Collateral Agency and

Intercreditor Agreement shall have been received by the Purchasers and be in form and content satisfactory to them.
 

3H. Subsidiary Guaranty; Pledge Agreement.  Any Issuer Subsidiary, (i) which is a Domestic Subsidiary and not then a party to the Subsidiary Guaranty, shall have duly executed and delivered the Subsidiary
Guaranty to the holders of the Notes and such Issuer Subsidiary shall have duly executed and delivered a substantially similar guaranty to, and for the benefit of. each Senior Secured Creditor party to the Amended and Restated Collateral
Agency and Intercreditor Agreement, and such guaranties, shall be in full force and effect and (ii) which is a Foreign Subsidiary whose equity securities are not then Pledged Securities, shall have caused such equity securities to bec ome

Pledged Securities, in each case as contemplated by Section 9.6.
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4. [Intentionally Omitted.]
 

5. REPRESENTATIONS AND WARRANTIES OF THE COMPANY.
 

The Company represents and warrants to each Purchaser that:
 

5.1 Organization; Power and Authority.
 

The Company is a corporation duly organized, validly existing and in good standing under the laws of its jurisdiction of incorporation, and is duly qualified as a foreign corporation and is in good standing in each
jurisdiction in which such qualification is required by law, other than those jurisdictions as to which the failure to be so qualified or in good standing could not, individually or in the aggregate, reasonably be expected to have a Material
Adverse Effect.  The Company has the corporate power and authority to own or hold under lease the properties it purports to own or hold under lease, to transact the business it transacts and proposes to transact, to execute and deliver this
Agreement, the Collateral Documents to which it is a party and the Notes, and to perform the provisions hereof and thereof.
 

5.2 Authorization, etc.
 

This Agreement, the Notes and the Collateral Documents to which the Company or any Issuer Subsidiary is a party have been duly authorized by all necessary corporate (or other applicable) action on the part of the
Company and such Issuer Subsidiary, and this Agreement and each of the Collateral Documents to which it is a party constitutes, and upon execution and delivery thereof each Note will constitute, a legal, valid and binding obligation of
the Company and such Issuer Subsidiary enforceable against the Company and such Issuer Subsidiary in accordance with its terms, except as such enforceability may be limited by (a) applicable bankruptcy, insolvency, reorganization,
moratorium or other similar laws affecting the enforcement of creditors’ rights generally, and (b) general principles of equity (regardless of whether such enforce ability is considered in a proceeding in equity or at law).
 

5.3 Disclosure.
 

Neither this Agreement nor any other document, certificate or statement furnished to any Purchaser by or on behalf of the Company or any Issuer Subsidiary in connection herewith contains any untrue statement of a
material fact or omits to state a material fact necessary in order to make the statements contained herein and therein not misleading.  Except as disclosed in the form 10-K filed by the Company with the Securities and Exchange
Commission for the period immediately prior to the applicable Document Delivery Date of the Notes or in any Form 10-Q, Form 8-K or other report filed by the Company with the Securities and Exchange Commission for any period
subsequent to the date of such form 10-K filed by the Company (but at least five (5) Business Days prior to the applicable Document Delivery Date of such Notes), there is no f act peculiar to the Company or any of its Subsidiaries which
has had a Material Adverse Effect or in the future may (so far as the Company can now foresee) have a Material Adverse Effect which has not been set forth in this Agreement or in the other documents or certificates furnished to the
Purchasers in connection herewith.
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5.4 Organization and Ownership of Shares of Subsidiaries; Affiliates.
 

(a) All of the outstanding shares of capital stock or similar equity interests owned by the Company and its Subsidiaries have been validly issued, are fully paid and nonassessable and are owned by the Company or a
Subsidiary free and clear of any Lien (except for Permitted Liens, directors’ qualifying shares, shares required to be owned by Persons pursuant to applicable foreign laws regarding foreign ownership).

 
(b) Each Subsidiary is a corporation or other legal entity duly organized, validly existing and in good standing under the laws of its jurisdiction of organization, and is duly qualified as a foreign corporation or other legal

entity and is in good standing in each jurisdiction in which such qualification is required by law, other than those jurisdictions as to which the failure to be so qualified or in good standing could not, individually or in the aggregate,
reasonably be expected to have a Material Adverse Effect.  Each such Subsidiary has the corporate or other power and authority to own or hold under lease the properties it purports to own or hold under lease and to transact the business it

transacts and proposes to t ransact.
 

(c) No Material Subsidiary, is a party to, or otherwise subject to any legal restriction or any agreement (other than this Agreement and customary limitations imposed by corporate law statutes) restricting the ability of
such Material Subsidiary to pay dividends out of profits or make any other similar distributions of profits to the Company or any of its Subsidiaries that owns outstanding shares of capital stock or similar equity interests of such Material

Subsidiary.
 

5.5 Financial Statements.
 

The Company has furnished each Purchaser of any Accepted Notes with the following financial statements:  (i) a consolidated balance sheet of the Company and its Subsidiaries as of the last day in each of the three fiscal
years of the Company most recently completed prior to the date as of which this representation is made or repeated to such Purchaser (other than fiscal years completed within 120 days prior to such date for which audited financial
statements have not been released) and consolidated statements of income, cash flows and shareholders’ equity of the Company and its Subsidiaries for each such year, all reported on by PricewaterhouseCoopers (which financial
statements shall in all respects be consistent with the requirements of Section 7.1(b) hereof, including the provisos thereto) and (ii) a consolidated balan ce sheet of the Company and its Subsidiaries as at the end of the quarterly period (if
any) most recently completed prior to such date and after the end of such fiscal year (other than quarterly periods completed within 60 days prior to such date for which financial statements have not been released) and the comparable
quarterly period in the preceding fiscal year and consolidated statements of income, cash flows and shareholders’ equity for the periods from the beginning of the fiscal years in which such quarterly periods are included to the end of such
quarterly periods, prepared by the Company (which financial statements shall in all respects be consistent with the requirements of Section 7.1(a) hereof, including the provisos thereto).  Such financial statements (including any related
schedules and/or notes) fairly present the consolidated financial condition of the Company and its Subsidiaries as of the respective dates specified therein and the results of their operations and cash flows for the periods specified therein
(subject, as to interim statements, to changes resulting from audits and year-end adjustments), have been prepared in accordance with GAAP consistently followed throughout the periods involved and show all liabilities, direct and
contingent, of the Company and its Subsidiaries required to be shown in accordance with GAAP.  The balance sheets fairly present the condition of the Company and its Subsidiaries as at the dates thereof, and the statements of income,
stockholders’ equity and cash flows fairly present the results of the operations of the Company and its Subsidiaries and their cash flows for the periods indicated.  There has been no material adverse change in the business, property or
assets, condition (financial or otherwise), operations or prospects of the Company and its Subsidiaries taken as a whole since the end of the most recent fiscal year for which such audited financial statements have been furnished.
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5.6 Compliance with Laws, Other Instruments, etc.
 

The execution, delivery and performance by the Company, each Subsidiary Guarantor and the Issuer Subsidiary (if applicable) of this Agreement, the Collateral Documents and the Notes (as applicable) will not (i)
contravene, result in any breach of, or constitute a default under, or result in the creation of any Lien in respect of any property of the Company or any Subsidiary under, any indenture, mortgage, deed of trust, loan, note purchase or credit
agreement, corporate charter or bylaws, or any other Material agreement, lease or instrument to which the Company or any Subsidiary is bound or by which the Company or any Subsidiary or any of their respective properties may be
bound or affected, (ii) conflict with or result in a breach of any of the terms, conditions or provisions of any order, judgment, decree or ruling of any court, arbitr ator or Governmental Authority applicable to the Company or any
Subsidiary, or (iii) violate any provision of any statute or other rule or regulation of any Governmental Authority applicable to the Company or any Subsidiary.
 

5.7 Governmental Authorizations, etc.
 

No consent, approval or authorization of, or registration, filing or declaration with, any Governmental Authority is required in connection with the execution, delivery or performance by the Company, any Subsidiary
Guarantor and any Issuer Subsidiary (if applicable) of this Agreement, the Collateral Documents or the Notes (as applicable).
 

5.8 Litigation; Observance of Agreements, Statutes and Orders.(a)                                                                                                    � 60;      There are no actions, suits or proceedings pending or, to the knowledge of the
Company, threatened against or affecting the Company or any Subsidiary or any property of the Company or any Subsidiary in any court or before any arbitrator of any kind or before or by any Governmental Authority that, individually or

in the aggregate, could reasonably be expected to have a Material Adverse Effect.
 

(b)           Neither the Company nor any Restricted Subsidiary is in default under any term of any agreement or instrument to which it is a party or by which it is bound, or any order, judgment, decree or ruling of any court,
arbitrator or Governmental Authority or is in violation of any applicable law, ordinance, rule or regulation (including without limitation Environmental Laws) of any Governmental Authority, which default or violation, individually or in
the aggregate, could reasonably be expected to have a Material Adverse Effect.
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5.9 Taxes.
 

The Company and its Subsidiaries have filed all tax returns that are required to have been filed in any jurisdiction (other than those tax returns which individually or collectively are not Material), and have paid all taxes
shown to be due and payable on such returns and all other taxes and assessments levied upon them or their properties, assets, income or franchises, to the extent such taxes and assessments have become due and payable and before they
have become delinquent, except for any taxes and assessments (i) the amount of which is not individually or in the aggregate Material, or (ii) the amount, applicability or validity of which is currently being contested in good faith by
appropriate proceedings and with respect to which the Company or a Subsidiary, as the case may be, has established adequate reserves in accordance with GAA P.  The Company knows of no basis for any other tax or assessment that could
reasonably be expected to have a Material Adverse Effect.  The charges, accruals and reserves on the books of the Company and its Subsidiaries in respect of Federal, state or other taxes for all fiscal periods are adequate in accordance with
GAAP.
 

5.10 Title to Property; Leases.
 

The Company and the Restricted Subsidiaries have good and sufficient title to their respective properties that individually or in the aggregate are Material, including all such properties reflected in the most recent audited
balance sheet referred to in Section 5.5 or purported to have been acquired by the Company or any Restricted Subsidiary after said date (except as sold or otherwise disposed of in the ordinary course of business), in each case free and clear
of Liens prohibited by this Agreement or the Collateral Documents.  All leases that individually or in the aggregate are Material are valid and subsisting and are in full force and effect in all material respects.
 

5.11 Licenses, Permits, etc.
 

5.11(a)                      The Company and the Restricted Subsidiaries own or possess all licenses, permits, franchises, authorizations, patents, copyrights, service marks, trademarks and trade names, or rights thereto, that
individually or in the aggregate are Material, without any known Material conflict with the rights of others.
 

(b)           To the best knowledge of the Company, no product of the Company or any Restricted Subsidiary infringes in any material respect any license, permit, franchise, authorization, patent, copyright, service mark,
trademark, trade name or other right owned by any other Person, except such infringements which, individually or collectively, could not reasonably be expected to have a Material Adverse Effect.
 

(c)           To the best knowledge of the Company, there is no Material violation by any Person of any right of the Company or any Restricted Subsidiary with respect to any patent, copyright, service mark, trademark, trade
name or other right owned or used by the Company or any Restricted Subsidiary.
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5.12 Compliance with ERISA.
 

(a) The Company and each ERISA Affiliate have operated and administered each Plan in compliance with all applicable laws except for such instances of noncompliance as have not resulted in and could not reasonably
be expected to result in a Material Adverse Effect.  Neither the Company nor any ERISA Affiliate has incurred any liability pursuant to Title I or IV of ERISA or the penalty or excise tax provisions of the Code relating to employee benefit

plans (as defined in Section 3 of ERISA), and no event, transaction or condition has occurred or exists that could reasonably be expected to result in the incurrence of any such liability by the Company or any ERISA Affiliate, or in the
imposition of any Lien on any of the rights , properties or assets of the Company or any ERISA Affiliate, in either case pursuant to Title I or IV of ERISA or to such penalty or excise tax provisions or to Section 401(a)(29) or 412 of the

Code, other than such liabilities or Liens as would not be, individually or in the aggregate, Material.
 

(b) Neither the Company nor any ERISA Affiliate maintains a “single employer plan” or a Multiemployer Plan that is subject to Title IV of ERISA.
 

(c) The Company and its ERISA Affiliates have not incurred withdrawal liabilities (and are not subject to contingent withdrawal liabilities) under section 4201 or 4204 of ERISA in respect of Multiemployer Plans that
individually or in the aggregate are Material.

 
(d) The expected postretirement benefit obligation (determined as of the last day of the Company’s most recently ended fiscal year in accordance with Financial Accounting Standards Board Statement No. 106, without

regard to liabilities attributable to continuation coverage mandated by section 4980B of the Code) of the Company and its Subsidiaries is not Material or has otherwise been disclosed in the most recent consolidated financial statements of
the Company and its Subsidiaries.

 
(e) The execution and delivery of this Agreement and the Collateral Documents and the issuance and sale of the Notes hereunder will not involve any transaction that is subject to the prohibitions of section 406 of

ERISA or in connection with which a tax could be imposed pursuant to section 4975(c)(1)(A)-(D) of the Code.  The representation by the Company in the first sentence of this Section 5.12(e) is made in reliance upon and subject to the
accuracy of each Purchaser’s representation in Section 6.2 as to the sources of the funds used to pay the purchase price of the Notes to be purchased by it.

 
5.13 Private Offering by the Company.

 
Neither the Company nor anyone acting on its behalf has offered the Notes or any similar securities for sale to, or solicited any offer to buy any of the same from, or otherwise approached or negotiated in respect thereof

with, any Person other than the Purchasers and not more than 18 other Institutional Investors, each of which has been offered the Notes or any similar securities at a private sale for investment.  Neither the Company nor anyone acting on
its behalf has taken, or will take, any action that would subject the issuance or sale of the Notes to the registration requirements of Section 5 of the Securities Act.
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5.14 Use of Proceeds; Margin Regulations.
 

No part of the proceeds from the sale of the Notes hereunder will be used, directly or indirectly, so as to involve the Company, any Issuer Subsidiary or any holder of a Note in a violation of Regulation U of the Board of
Governors of the Federal Reserve System (12 CFR 221) or Regulation X of said Board (12 CFR 224), or to involve any broker or dealer in a violation of Regulation T of said Board (12 CFR 220).  Margin stock does not constitute more
than 15% of the value of the consolidated assets of the Company and its Subsidiaries and the Company does not have any present intention that margin stock will constitute more than 15% of the value of such assets.  As used in this
Section, the term “margin stock” shall have the meanings assigned to them in said Regulation U.
 

5.15 Existing Indebtedness and Liens.
 

Neither the Company nor any of its Restricted Subsidiaries has outstanding any Debt except as permitted by Section 10.5.  There exists no default under the provisions of any instrument evidencing such Debt or of any
agreement relating thereto which would constitute an Event of Default under clause (f) of Section 11.  Neither the Company nor any of its Restricted Subsidiaries has agreed or consented to, or agreed to cause or permit in the future (upon
the happening of a contingency or otherwise), any of its property, whether now owned or hereafter acquired, to be subject to a Lien not permitted by Section 10.3.
 

5.16 Foreign Assets Control Regulations, etc.
 

Neither the sale of the Notes by the Company or any Issuer Subsidiary hereunder nor its use of the proceeds thereof will violate the Trading with the Enemy Act, as amended, or any of the foreign assets control regulations
of the United States Treasury Department (31 CFR, Subtitle B, Chapter V, as amended) or any enabling legislation or executive order relating thereto.  Without limiting the foregoing, neither the Company nor any of its Subsidiaries or its
Affiliates (a) is or will become a Person whose property or interests in property are blocked pursuant to Section 1 of Executive Order 13224 of September 23, 2001 Blocking Property and Prohibiting Transactions With Persons Who
Commit, Threaten to Commit, or Support Terrorism (66 Fed.  Reg.  49079 (2001)) or (b) engages or will engage in any dealings or tran sactions, or be otherwise associated, with any such Person.  The Company and its Subsidiaries and its
Affiliates are in compliance, in all Material respects, with the Uniting And Strengthening America By Providing Appropriate Tools Required To Intercept And Obstruct Terrorism (USA Patriot Act of 2001).  No part of the proceeds from
the sale of the Notes hereunder has been or will be used, directly or indirectly, for any payments to any governmental official or employee, political party, official of a political party, candidate for political office, or anyone else acting in an
official capacity, in order to obtain, retain or direct business or obtain any improper advantage, in violation of the United States Foreign Corrupt Practices Act of 1977, as amended.
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5.17 Status under Certain Statutes.
 

None of the Company, any Subsidiary Guarantor, any Issuer Subsidiary or any Restricted Subsidiary is subject to regulation under the Investment Company Act of 1940, as amended, the Public Utility Holding Company
Act of 2005, as amended, the ICC Termination Act of 1995, as amended, or the Federal Power Act, as amended.
 

5.18 Environmental Matters.
 

Neither the Company nor any of its Subsidiaries has knowledge of any claim or has received any notice of any claim, and no proceeding has been instituted raising any claim against the Company or any of its Subsidiaries
or any of their respective real properties now or formerly owned, leased or operated by any of them or other assets, alleging any damage to the environment or violation of any Environmental Laws, except, in each case, such as could not
reasonably be expected to result in a Material Adverse Effect.  Except as otherwise disclosed to each Purchaser in writing,
 

(a) neither the Company nor any of its Subsidiaries has knowledge of any facts which would give rise to any claim, public or private, of violation of Environmental Laws or damage to the environment emanating from,
occurring on or in any way related to real properties now or formerly owned, leased or operated by any of them or to other assets or their use, except, in each case, such as could not reasonably be expected to result in a Material Adverse

Effect;
 

(b) neither the Company nor any of its Subsidiaries has stored any Hazardous Materials on real properties now or formerly owned, leased or operated by any of them in a manner contrary to any Environmental Laws
and has not disposed of any Hazardous Materials in a manner contrary to any Environmental Laws, in each case in any manner that could reasonably be expected to result in a Material Adverse Effect; and

 
(c) all buildings on all real properties now owned, leased or operated by the Company or any of its Subsidiaries are in compliance with all applicable Environmental Laws, except where failure to comply could not

reasonably be expected to result in a Material Adverse Effect.
 

5.19 Hostile Tender Offers.  None of the proceeds of the sale of any Notes will be used to finance a Hostile Tender Offer.
 

6. REPRESENTATIONS OF THE PURCHASERS.
 

6.1 Purchase for Investment.
 

Each Purchaser represents that it is an institutional “accredited investor” within the meaning of subparagraphs (1), (2), (3) or (7) of Rule 501(a) promulgated under the Securities Act.  Each Purchaser represents that it is
purchasing the Notes to be purchased by it for its own account or for one or more separate accounts maintained by it or for the account of one or more pension or trust funds and not with a view to the distribution thereof, provided that the
disposition of its or their property shall at all times be within its or their control.  Each Purchaser understand that the Notes have not been registered under the Securities Act and may be resold only if registered pursuant to the provisions of
the Securities Act or if an exemption from registration is available, except under circumstances where ne ither such registration nor such an exemption is required by law, and that the Company is not required to register the Notes.
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6.2 Source of Funds.
 

Each Purchaser represents that at least one of the following statements is an accurate representation as to each source of funds (a “Source”) to be used by it to pay the purchase price of the Notes to be purchased by it
hereunder:
 

(a) the Source is an “insurance company general account” (as the term is defined in the United States Department of Labor’s Prohibited Transaction Exemption (“PTE”) 95-60) in respect of which the reserves and
liabilities (as defined by the annual statement for life insurance companies approved by the National Association of Insurance Commissioners (the “NAIC Annual Statement”)) for the general account contract(s) held by or on behalf of

any employee benefit plan together with the amount of the reserves and liabilities for the general account contract(s) held by or on behalf of any o ther employee benefit plans maintained by the same employer (or affiliate thereof as defined
in PTE 95-60) or by the same employee organization in the general account do not exceed 10% of the total reserves and liabilities of the general account (exclusive of separate account liabilities) plus surplus as set forth in the NAIC

Annual Statement filed with such Purchaser’s state of domicile; or
 

(b) the Source is a separate account that is maintained solely in connection with such Purchaser’s fixed contractual obligations under which the amounts payable, or credited, to any employee benefit plan (or its related
trust) that has any interest in such separate account (or to any participant or beneficiary of such plan (including any annuitant)) are not affected in any manner by the investment performance of the separate account; or

 
(c) the Source is either (i) an insurance company pooled separate account, within the meaning of PTE 90-1, or (ii) a bank collective investment fund, within the meaning of the PTE 91-38 and, except as disclosed by

such Purchaser to the Company in writing pursuant to this paragraph (c), no employee benefit plan or group of plans maintained by the same employer or employee organization beneficially owns more than 10% of all assets allocated to
such pooled separate account or collective investment fund; or

 
(d) the Source constitutes assets of an “investment fund” (within the meaning of Part V of PTE 84-14 (the “QPAM Exemption” )) managed by a “qualified professional asset manager” or “QPAM” (within the meaning

of Part V of the QPAM Exemption), no employee benefit plan’s assets that are included in such investment fund, when combined with the assets of all other employee benefit plans established or maintained by the same employer or by an
affiliate (within the meaning of Section V(c)(1) of the QPAM Exemption) of such employer or by the same employee organization and managed by such QPAM, exceed 20% of the total client asse ts managed by such QPAM, the

conditions of Part I(c) and (g) of the QPAM Exemption are satisfied, neither the QPAM nor a person controlling or controlled by the QPAM (applying the definition of “control” in Section V(e) of the QPAM Exemption) owns a 5% or
more interest in the Company and (i) the identity of such QPAM and (ii) the names of all employee benefit plans whose assets are included in such investment fund have been disclosed to the Company in writing pursuant to this paragraph

(d); or
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(e) the Source constitutes assets of a “plan(s)” (within the meaning of Section IV of PTE 96-23 (the “INHAM Exemption”)) managed by an “in-house asset manager” or “INHAM” (within the meaning of Part IV of
the INHAM exemption), the conditions of Part I(a), (g) and (h) of the INHAM Exemption are satisfied, neither the INHAM nor a person controlling or controlled by the INHAM (applying the definition of “control” in Section IV(h) of the
INHAM Exemption) owns a 5% or more interest in the Company and (a) the identity of such INHAM and (b) the name(s) of the employee benefit plan(s) whose assets constitute the Source have bee n disclosed to the Company in writing

this paragraph (e); or
 

(f) the Source is a governmental plan; or
 

(g) the Source is one or more employee benefit plans, or separate account or trust fund comprised of one or more employee benefit plans, each of which has been identified to the Company in writing pursuant to this
paragraph (g); or

 
(h) the Source does not include assets of any employee benefit plan, other than a plan exempt from the coverage of ERISA.

 
As used in this Section 6.2, the terms “employee benefit plan”, “governmental plan” and “separate account” shall have the respective meanings assigned to such terms in Section 3 of ERISA.
 

7. INFORMATION AS TO COMPANY.
 

7.1 Financial and Business Information.
 

The Company shall deliver to Prudential and each holder of Notes that is an Institutional Investor:
 

(a) Quarterly Statements — within 60 days (or if sooner, on the date consolidated statements are required to be delivered to any other creditor of the Company) after the end of each quarterly fiscal period in each fiscal
year of the Company (other than the last quarterly fiscal period of each such fiscal year), duplicate copies of,

 
(i) a consolidated and a consolidating balance sheet of the Company and its Subsidiaries as at the end of such quarter, and

 
(ii) consolidated and consolidating statements of income, changes in shareholders’ equity and cash flows of the Company and its Subsidiaries, for such quarter and (in the case of the second

and third quarters) for the portion of the fiscal year ending with such quarter,
 
setting forth in each case in comparative form the figures for the corresponding periods in the previous fiscal year, all in reasonable detail, prepared in accordance with GAAP applicable to quarterly financial statements generally, and
certified by a Senior Financial Officer as fairly presenting, in all material respects, the financial position of the companies being reported on and their results of operations and cash flows, subject to changes resulting from year-end
adjustments; provided that delivery within the time period specified above of copies of the Company’s Quarterly Report on Form 10-Q prepared in compliance with the requirements therefor and filed with the Securities and Exchange
Commission shall be deemed to satisfy the requirements of this Section 7.1(a ) to provide consolidated financial statements so long as such Quarterly Report on Form 10-Q includes the consolidated financial statements identified in clauses
(i) and (ii) above; provided further that such consolidating financial statements shall show the elimination of all Unrestricted Subsidiaries and the resultant consolidated financial statements of the Company and its Restricted Subsidiaries;
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(b) Annual Statements — within 120 days (or if sooner, on the date consolidated statements are required to be delivered to any other creditor of the Company) after the end of each fiscal year of the Company, duplicate
copies of,

 
(i) a consolidated and a consolidating balance sheet of the Company and its Subsidiaries, as at the end of such year, and

 
(ii) consolidated and consolidating statements of income, changes in shareholders’ equity and cash flows of the Company and its Subsidiaries, for such year,

 
setting forth in each case in comparative form the figures for the previous fiscal year, all in reasonable detail, prepared in accordance with GAAP, which consolidated financial statements shall be accompanied by an opinion thereon of
independent certified public accountants of recognized national standing, which opinion shall state that such consolidated financial statements present fairly, in all material respects, the financial position of the companies being reported
upon and their results of operations and cash flows and have been prepared in conformity with GAAP, and that the examination of such accountants in connection with such consolidated financial statements has been made in accordance
with generally accepted auditing standards, and that such audit provides a reasonable basis for such opinion in the circumstances, and which co nsolidating financial statements shall be certified by a Senior Financial Officer as fairly
presenting, in all material respects, the financial position of the companies being reported on and their results of operations and cash flows, subject to changes resulting from year-end adjustments; provided that the delivery within the time
period specified above of the Company’s Annual Report on Form 10-K for such fiscal year (together with the Company’s annual report to shareholders, if any, prepared pursuant to Rule 14a-3 under the Exchange Act) prepared in
accordance with the requirements therefor and filed with the Securities and Exchange Commission shall be deemed to satisfy the requirements of this Section 7.1(b) to provide consolidated financial statements so long as such Annual
Report on Form 10-K includes the consolidated financial statements identified in clauses (i) and (ii) above; provided further that such consolidating financial statements shall show the elimination of all Unrestricted Subsidiaries and the
resultant consolidated financial statements of the Company and its Restricted Subsidiaries;
 

(c) SEC and Other Reports — promptly upon their becoming available, one copy of (i) each financial statement, report, notice or proxy statement sent by the Company or any Subsidiary to public securities holders
generally, and (ii) each regular or periodic report, each registration statement (without exhibits except as expressly requested by such holder), and each prospectus and all amendments thereto filed by the Company or any Subsidiary with

the Securities and Exchange Commission and of all press releases and other statements made available generally by the Company or any Material Domestic Subsidiary to the public concerning developments that are Material;
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(d) Notice of Default or Event of Default — promptly, and in any event within five days, after a Responsible Officer becoming aware of the existence of any Default or Event of Default or that any Person has given any
notice or taken any action with respect to a claimed default hereunder or that any Person has given any notice or taken any action with respect to a claimed default of the type referred to in Section 11(f), a written notice specifying the

nature and period of existence thereof and what action the Company is taking or proposes to take with respect thereto;
 

(e) ERISA Matters — promptly, and in any event within fifteen days after a Responsible Officer becoming aware of any of the following, a written notice setting forth the nature thereof and the action, if any, that the
Company or an ERISA Affiliate proposes to take with respect thereto:

 
(i) with respect to any Plan, any reportable event, as defined in section 4043(b) of ERISA and the regulations thereunder, for which notice thereof has not been waived pursuant to such

regulations as in effect on the date hereof, which could reasonably be expected to have a Material Adverse Effect; or
 

(ii) the taking by the PBGC of steps to institute, or the threatening by the PBGC of the institution of, proceedings under section 4042 of ERISA for the termination of, or the appointment of a
trustee to administer, any Plan, or the receipt by the Company or any ERISA Affiliate of a notice from a Multiemployer Plan that such action has been taken by the PBGC with respect to such Multiemployer Plan, which

could reasonably be expected to have a Material Adverse Effect; or
 

(iii) any event, transaction or condition that could result in the incurrence of any liability by the Company or any ERISA Affiliate pursuant to Title I or IV of ERISA or the penalty or excise
tax provisions of the Code relating to employee benefit plans, or in the imposition of any Lien on any of the rights, properties or assets of the Company or any ERISA Affiliate pursuant to Title I or IV of ERISA or such

penalty or excise tax provisions, if such liability or Lien, taken together with any other such liabilities or Liens then existing, could reasonably be expected to have a Material Adverse Effect;
 

(f) Notices from Governmental Authority — promptly, and in any event within 30 days of receipt thereof, copies of any notice to the Company or any Subsidiary from any Federal or state Governmental Authority
relating to any order, ruling, statute or other law or regulation that could reasonably be expected to have a Material Adverse Effect; and
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(g) Requested Information — with reasonable promptness, such other data and information relating to the business, operations, affairs, financial condition, assets or properties of the Company or any of its Subsidiaries
or relating to the ability of the Company to perform its obligations hereunder and under the Notes as from time to time may be reasonably requested by any such holder of Notes, including without limitation, such information as is required

by Rule 144A promulgated under the Securities Act to be delivered to a prospective transferee of the Notes.
 

7.2 Officer’s Certificate.
 

Each set of financial statements delivered to a holder of Notes pursuant to Section 7.1 hereof shall be accompanied by a certificate of a Senior Financial Officer setting forth:
 

(a) Covenant Compliance — the information (including detailed calculations) required in order to establish whether the Company was in compliance with the requirements of Section 10.2 through Section 10.6 hereof,
inclusive, and Section 10.11 during the quarterly or annual period covered by the statements then being furnished (including with respect to each such Section, where applicable, the calculations of the maximum or minimum amount, ratio

or percentage, as the case may be, permissible under the terms of such Sections, and the calculation of the amount, ratio or percentage then in existence); and
 

(b) Event of Default — a statement that such officer has reviewed the relevant terms hereof and has made, or caused to be made, under his or her supervision, a review of the transactions and conditions of the Company
and its Subsidiaries from the beginning of the quarterly or annual period covered by the statements then being furnished to the date of the certificate and that such review shall not have disclosed the existence during such period of any

condition or event that constitutes a Default or an Event of Default or, if any such condition or event existed or exists (including, without limitation, any such event or condition resulting from the failure of the C ompany or any Subsidiary
to comply with any Environmental Law), specifying the nature and period of existence thereof and what action the Company shall have taken or proposes to take with respect thereto.

 
7.3 Inspection.

 
The Company shall permit the representatives of each holder of Notes that is an Institutional Investor:

 
(a) No Default — if no Default or Event of Default then exists, at the expense of such holder and upon reasonable prior notice to the Company, to visit the principal executive office of the Company, to discuss the

affairs, finances and accounts of the Company and its Subsidiaries with the Company’s officers, and (with the consent of the Company, which consent will not be unreasonably withheld) its independent public accountants, and (with the
consent of the Company, which consent will not be unreasonably withheld) to visit the other offices and properties of the Company and each Restricted Subsidiary, all at such reasonable times during business hours and as often as may be

reasonably requested in writing; and
 

(b) Default — if a Default or Event of Default then exists, at the expense of the Company to visit and inspect any of the offices or properties of the Company or any Subsidiary, to examine all their respective books of
account, records, reports and other papers, to make copies and extracts therefrom, and to discuss their respective affairs, finances and accounts with their respective officers and independent public accountants (and by this provision the

Company authorizes said accountants to discuss the affairs, finances and accounts of the Company and its Subsidiaries), all at such reasonable times and as often as may be requested.
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8. PREPAYMENT OF THE NOTES.
 

8.1 Required Prepayments.  Each Series of Notes shall be subject to the required prepayments, if any, as are set forth in the Notes of such Series; provided that upon any partial prepayment of the Notes of a Series pursuant to
Section 8.2, the principal amount of each required prepayment of the Notes of such Series becoming due on and after the date of such prepayment or purchase, as well as the payment required at maturity, shall be reduced in the same

proportion as the aggregate unpaid principal amount of the Notes of such Series is reduced as a result of such prepayment or purchase.< /font>
 

8.2 Optional Prepayments with Make-Whole Amount.
 

(a) Prepayment Amount.  The Company (or the Issuer Subsidiary, if applicable) may, at its option, upon notice as provided below, prepay on any Business Day all, or from time to time any part of, the Notes of any
Series in an amount not less than 5% of the aggregate principal amount of the Notes of such Series then outstanding in the case of a partial prepayment, at 100% of the principal amount so prepaid, plus accrued interest thereon, plus the

Make-Whole Amount determined for the prepayment date with respect to such principal amount.
 

(b) Notice.  The Company (or the Issuer Subsidiary, if applicable) will give each holder of Notes of the applicable Series written notice of each optional prepayment under this Section 8.2 not less than ten days and not
more than 60 days prior to the Business Day fixed for such prepayment.  Each such notice shall specify the prepayment date, the Series to be prepaid, the aggregate principal amount of the Notes of such Series to be prepaid on such date,
the principal amount of each Note of such Series held by such holder to be prepaid (determined in accordance with Section 8.3), and the interest to be paid on the prepayment date with respect to such p rincipal amount being prepaid, and
shall be accompanied by a certificate of a Senior Financial Officer as to the estimated Make-Whole Amount due in connection with such prepayment (calculated as if the date of such notice were the date of the prepayment), setting forth

the details of such computation.  Two Business Days prior to such prepayment, the Company (or the Issuer Subsidiary, if applicable) shall deliver to each holder of Notes which shall have designated a recipient for such notices in the
Purchaser Schedule attached to the applicable Confirmation of Acceptance or by notice in writing to the Company a certificate of a Senior Financial Officer specifying the calculation of such Make-Whole Amount as of the specified

prepayment date.
 

(c) Prepayments under the Amended and Restated Collateral Agency and Intercreditor Agreement.  Any prepayments of the Notes in accordance with the Amended and Restated Collateral Agency and Intercreditor
Agreement under circumstances in which the Notes have not been declared due and payable under Section 11 hereof shall be treated as optional prepayments under this Section 8 for purposes of calculating any Make-Whole Amount due in

connection with such prepayment.
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8.3 Allocation of Partial Prepayments.
 

In the case of each partial prepayment of the Notes of any Series pursuant to Section 8.2, the principal amount of the Notes of such Series to be prepaid shall be allocated among all of the Notes of such Series at the time
outstanding in proportion, as nearly as practicable, to the respective unpaid principal amounts thereof not theretofore called for prepayment.
 

8.4 Maturity; Surrender, etc.
 

In the case of each prepayment of Notes pursuant to this Section 8, the principal amount of each Note to be prepaid shall mature and become due and payable on the date fixed for such prepayment, together with interest
on such principal amount accrued to such date and the applicable Make-Whole Amount, if any.  From and after such date, unless the Company (or the Issuer Subsidiary, if applicable) shall fail to pay such principal amount when so due and
payable, together with the interest and Make-Whole Amount, if any, as aforesaid, interest on such principal amount shall cease to accrue.  Any Note paid or prepaid in full shall be surrendered to the Company (or the Issuer Subsidiary, if
applicable) and cancelled and shall not be reissued, and no Note shall be issued in lieu of any prepaid principal amount of any Note.
 

8.5 Purchase of Notes.
 

The Company will not and will not permit any Affiliate to purchase, redeem, prepay or otherwise acquire, directly or indirectly, any of the outstanding Notes except upon the payment or prepayment of the Notes in
accordance with the terms of this Agreement and the Notes.  The Company will promptly cancel all Notes acquired by it or any Affiliate pursuant to any payment, prepayment or purchase of Notes pursuant to any provision of this
Agreement and no Notes may be issued in substitution or exchange for any such Notes.
 

8.6 Make-Whole Amount.
 

The term “Make-Whole Amount” means, with respect to any Note, an amount equal to the excess, if any, of the Discounted Value of the Remaining Scheduled Payments with respect to the Called Principal of such Note
over the amount of such Called Principal; provided that the Make-Whole Amount may in no event be less than zero.  For the purposes of determining the Make-Whole Amount, the following terms have the following meanings:
 

“Called Principal” means, with respect to any Note, the principal of such Note that is to be prepaid pursuant to Section 8.2 or has become or is declared to be immediately due and payable pursuant to Section 12.1, as the
context requires.

 
“Discounted Value” means, with respect to the Called Principal of any Note, the amount obtained by discounting all Remaining Scheduled Payments with respect to such Called Principal from their respective scheduled
due dates to the Settlement Date with respect to such Called Principal, in accordance with accepted financial practice and at a discount factor (applied on the same periodic basis as that on which interest on the Notes is
payable) equal to the Reinvestment Yield with respect to such Called Principal.
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“Implied Canadian Dollar Yield” shall mean, with respect to the Called Principal of any Note, the yield to maturity implied by (i) the yields reported as of 10:00 a.m. (New York time) on the second Business Day
preceding the Settlement Date with respect to such Called Principal, on the display designated as “Page 0#CABMK” on the Reuters Screen (or such other display as may replace “Page  0#CABMK” on the Reuters Screen)
for actively traded benchmark Canadian Government bonds having a maturity equal to the Remaining Average Life of such Called Principal as of such Settlement Date, or if such yields are not reported as of such time or
the yields reported are not ascertainable, (ii) the average of the yields for such securities as determined by Recognized Canadian Government Bond Market Makers.  Such implied yield shall be determined, if necessary, by
(a) converting quotations to bond-equivalent yields in accordance with accepted financial practice and (b) interpolating linearly between (1) the actively traded benchmark Canadian Government bonds with the maturity
closest to and greater than the Remaining Average Life of such Called Principal and (2) the actively traded benchmark Canadian Government bonds wit the maturity closest to and less than the Remaining Average Life of
such Called Principal.

 
“Implied Dollar Yield” shall mean, with respect to the Called Principal of any Note, the yield to maturity implied by (i) the yields reported as of 10:00 a.m. (New York time) on the second Business Day next preceding
the Settlement Date with respect to such Called Principal for actively traded U.S. Treasury securities having a maturity equal to the Remaining Average Life of such Called Principal as of such Settlement Date on the
display designated as “Page PX1” (or such other display as may replace Page PX1) on Bloomberg Financial Markets (“Bloomberg”) or, if Page PX1 (or its successor screen on Bloomberg) is unavailable, the Telerate
Access Service screen which corresponds most closely to Page PX1, or (ii) if such yields shall not be reported as of such time or the yields reported as of such time shall not be ascertainable, the Treasury Constant
Maturity Series yields reported, for the latest day for which such yields shall have been so reported as of the Business Day next preceding the Settlement Date with respect to such Called Principal, in Federal Reserve
Statistical Release H.15 (519) (or any comparable successor publication) for actively traded U.S. Treasury securities having a constant maturity equal to the Remaining Average Life of such Called Principal as of such
Settlement Date.  Such implied yield shall be determined, if necessary, by (a) converting U.S. Treasury bill quotations to bond equivalent yields in accordance with accepted financial practice and (b) interpolating linearly
between yields reported for various maturities.

 
“Implied British Pound Yield” means, with respect to the Called Principal of any Note, the yield to maturity implied by (i) the yields reported, as of 10:00 a.m. (New York time) on the second Business Day preceding
the Settlement Date with respect to such Called Principal, on the display designated as “Page 0#GBBMK” on the Reuters Screen (or such other display as may replace “Page 0#GBBMK”on the Reuters Screen) for
actively traded benchmark gilt-edged securities having a maturity equal to the Remaining Average Life of such Called Principal as of such Settlement Date, or if such yields are not reported as of such time or the yields
reported shall not be ascertainable, (ii) the average of the yields for such securities as determined by Recognized Br itish Government Bond Market Makers.  Such implied yield will be determined, if necessary, by (a)
converting quotations to bond-equivalent yields in accordance with accepted financial practice and (b) interpolating linearly between (1) the actively benchmark traded gilt-edged securities with the maturity closest to and
greater than the Remaining Average life, and (2) the actively traded benchmark gilt-edged securities with the maturity closest to and less than the Remaining Average Life.
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“Implied Euro Yield” shall mean, with respect to the Called Principal of any Note, the yield to maturity implied by (i) the yields reported, as of 10:00 a.m. (New York time) on the second Business Day preceding the
Settlement Date with respect to such Called Principal, on the display designated as “Page 0#DEBMK” on the Reuters Screen (or such other display as may replace “Page 0#DEBMK” on the Reuters Screen) for the
actively traded benchmark German Bunds having a maturity equal to the Remaining Average Life of such Called Principal as of such Settlement Date, or if such yields are not reported as of such time or the yields
reported shall not be ascertainable, (ii) the average of the yields for such securities as determined by Recognized German Bun d Market Makers.  Such implied yield will be determined, if necessary, by (a) converting
quotations to bond-equivalent yields in accordance with accepted financial practice and (b) interpolating linearly between (1) the actively traded benchmark German Bunds with the maturity closest to and greater than the
Remaining Average Life of such Called Principal and (2) the actively traded benchmark German Bunds with the maturity closest to and less than the Remaining Average Life of such Called Principal.

 
“Implied Yen Yield” means, with respect to the Called Principal of any Note, the yield to maturity implied by (i) the yields reported, as of 10:00 a.m. (New York time) on the second Business Day preceding the
Settlement Date with respect to such Called Principal, on the display designated as “Page 0#JPBMK” on the Reuters Screen (or such other display as may replace “Page 0#JPBMK” on the Reuters Screen) for the actively
traded benchmark Japanese Government bonds having a maturity equal to the Remaining Average Life of such Called Principal as of such Settlement Date, or if such yields are not reported as of such time or the yields
reported shall not be ascertainable, (ii) the average of the yields for such securities as determined by Recognized Jap anese Government Bond Market Makers.  Such rate will be determined, if necessary, by (a) converting
quotations to bond-equivalent yields in accordance with accepted financial practice and (b) interpolating linearly between (1) the actively traded benchmark Japanese Government bonds with the maturity closest to and
greater than the Remaining Average Life of such Called Principal and (2) actively traded benchmark Japanese Government bonds with the maturity closest to and less than the Remaining Average Life of such Called
Principal.
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“Recognized British Government Bond Market Makers” shall mean two internationally recognized dealers of gilt edged securities reasonably selected by Prudential.
 

“Recognized Canadian Government Bond Market Makers” shall mean two internationally recognized dealers of Canadian Government bonds reasonably selected by Prudential.
 

“Recognized German Bund Market Makers” shall mean two internationally recognized dealers of German Bunds reasonably selected by Prudential.
 

“Recognized Japanese Government Bond Market Makers” shall mean two internationally recognized dealers of Japanese Government bonds reasonably selected by Prudential.
 

“Reinvestment Yield” shall mean, with respect to the Called Principal of any Note denominated in (i) Dollars, 50 basis points plus the Implied Dollar Yield, (ii) British Pounds, the Implied British Pound Yield, (iii)
Canadian Dollars, the Implied Canadian Dollar Yield, (iv) Euros, the Implied Euro Yield, and (v) Yen, the Implied Yen Yield.  The Reinvestment Yield will be rounded to that number of decimals as appears in the coupon
for the applicable Note.

 
“Remaining Average Life” means, with respect to any Called Principal, the number of years (calculated to the nearest one-twelfth year) obtained by dividing (i) such Called Principal into (ii) the sum of the products
obtained by multiplying (a) the principal component of each Remaining Scheduled Payment with respect to such Called Principal by (b) the number of years (calculated to the nearest one-twelfth year) that will elapse
between the Settlement Date with respect to such Called Principal and the scheduled due date of such Remaining Scheduled Payment.

 
“Remaining Scheduled Payments” means, with respect to the Called Principal of any Note, all payments of such Called Principal and interest thereon that would be due after the Settlement Date with respect to such
Called Principal if no payment of such Called Principal were made prior to its scheduled due date, provided that if such Settlement Date is not a date on which interest payments are due to be made under the terms of the
Notes, then the amount of the next succeeding scheduled interest payment will be reduced by the amount of interest accrued to such Settlement Date and required to be paid on such Settlement Date pursuant to Section 8.2
or 12.1.

 
“Settlement Date” means, with respect to the Called Principal of any Note, the date on which such Called Principal is to be prepaid pursuant to Section 8.2 or has become or is declared to be immediately due and payable
pursuant to Section 12.1, as the context requires.
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9. AFFIRMATIVE COVENANTS.
 

The Company covenants that during the Issuance Period and so long thereafter as any of the Notes are outstanding:
 

9.1 Compliance with Law.
 

The Company will and will cause each of its Subsidiaries to comply with all laws, ordinances or governmental rules or regulations to which each of them is subject, including, without limitation, Environmental Laws, and
will obtain and maintain in effect all licenses, certificates, permits, franchises and other governmental authorizations necessary to the ownership of their respective properties or to the conduct of their respective businesses, in each case to
the extent necessary to ensure that non-compliance with such laws, ordinances or governmental rules or regulations or failures to obtain or maintain in effect such licenses, certificates, permits, franchises and other governmental
authorizations could not, individually or in the aggregate, reasonably be expected to have a Material Adverse Effect.
 

9.2 Insurance.
 

The Company will and will cause each of the Restricted Subsidiaries to maintain, with financially sound and reputable insurers, insurance with respect to their respective properties and businesses against such casualties
and contingencies, of such types, on such terms and in such amounts (including deductibles, co-insurance and self-insurance, if adequate reserves are maintained with respect thereto) as is customary in the case of entities of established
reputations engaged in the same or a similar business and similarly situated.
 

9.3 Maintenance of Properties.
 

The Company will and will cause each of the Restricted Subsidiaries to maintain and keep, or cause to be maintained and kept, their respective properties in good repair, working order and condition (other than ordinary
wear and tear), so that the business carried on in connection therewith may be properly conducted at all times, provided that this Section shall not prevent the Company or any Restricted Subsidiary from discontinuing the operation and the
maintenance of any of its properties if such discontinuance is desirable in the conduct of its business and the Company has concluded that such discontinuance could not, individually or in the aggregate, reasonably be expected to have a
Material Adverse Effect.
 

9.4 Payment of Taxes and Claims.
 

The Company will and will cause each of its Subsidiaries to file all tax returns required to be filed in any jurisdiction and to pay and discharge all taxes shown to be due and payable on such returns and all other taxes,
assessments, governmental charges, or levies imposed on them or any of their properties, assets, income or franchises, to the extent such taxes and assessments have become due and payable and before they have become delinquent and all
claims for which sums have become due and payable that have or might become a Lien on properties or assets of the Company or any Subsidiary, provided that neither the Company nor any Subsidiary need pay any such tax or assessment
or claims if (i) the amount, applicability or validity thereof is contested by the Company or such Subsidiary on a timely basis in good faith and in appropriate p roceedings, and the Company or such Subsidiary has established adequate
reserves therefor in accordance with GAAP on the books of the Company or such Subsidiary, or (ii) the nonpayment of all such taxes and assessments and claims in the aggregate could not reasonably be expected to have a Material
Adverse Effect.
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9.5 Corporate Existence, etc.
 

The Company will at all times preserve and keep in full force and effect its corporate existence and the existence of any Issuer Subsidiary.  Subject to Section 10.2, the Company will at all times preserve and keep in full
force and effect the existence of each Restricted Subsidiary (unless merged into the Company or a Restricted Subsidiary) and all rights and franchises of the Company and the Restricted Subsidiaries unless, in the good faith judgment of the
Company, the termination of or failure to preserve and keep in full force and effect such existence, right or franchise could not, individually or in the aggregate, have a Material Adverse Effect.
 

9.6 Security; Execution of Pledge Agreement and Subsidiary Guaranty.
 

(a) Subject to the qualification set forth in the parenthetical in the next succeeding sentence, the Notes and other Senior Secured Indebtedness will be secured by the Pledged Securities of each Material Foreign
Subsidiary.  The Company shall cause the Pledged Securities of any Material Foreign Subsidiary to be pledged pursuant to a supplement to the Pledge Agreement (i) if becoming a Material Foreign Subsidiary as a result of becoming an

Issuer Subsidiary, prior to issuing any Notes as an Issuer Subsidiary, (ii) within 5 days after the Company or any of its Restricted Subsidiaries acquires a Material Foreign Subsidiary or (iii) within 5 days after the Company delivers
consolidating financial statements pursuant to Section 7.1 showing that any of Company’s existing Subsidiaries has become a Material Foreign Subsidiary, the Company shall cause the Pledged Securities of such Material Foreign

Subsidiary to be pledged pursuant to a supplement to the Pledge Agreement (unless a pledge of such Pledged Securities (x) is legally unobtainable or (y) the consent of a governmental authority is required in order to obtain such pledge and
such consent has not been obtained after the Company’s commercially reasonable efforts to obtain such consent, and Company delivers an opinion of outside counsel, in form and substance reasonably satisfactory to the holders of the

Notes and their counsel, to the effect that such pledge was not legally obtainable or such consent was not obtained).  The Company shall promptly take all actions as may be necessary or desirable to give to the Collateral Agent, for the
ratable benefit of the holders of the Notes and the other Senior Secured Creditors, a valid and perfected first priority Li en on and security interest in the Pledged Securities of such Material Foreign Subsidiary and shall promptly deliver to
the holders of the Notes (i) a supplement to the Pledge Agreement executed by each Pledgor of the Pledged Securities of such Material Foreign Subsidiary, (ii) a certificate executed by the secretary or an assistant secretary of each Pledgor

as to (a) the incumbency and signatures of the officers of such Pledgor executing the supplement to the Pledge Agreement, and (b) the fact that the attached resolutions of the board of directors (or comparable governing body) of such
Pledgor authorizing the execution, delivery and performance of the supplement to the Pledge Agreement are in full force and effect and have not been modified or rescinded, (iii) at the request of a holder of any Note, a favorable opinion of
counsel, in form and substance reasonably satisfactory to the holders of the Notes and their counsel, as to (a) the due organization and good standing of such Pledgor, (b) the due authori zation, execution and delivery by such Pledgor of the

supplement to the Pledge Agreement, (c) the enforceability of the supplement to the Pledge Agreement, and (d) such other matters as the Required Holders may reasonably request, all of the foregoing to be satisfactory in form and
substance to the holders of the Notes and their counsel; provided that the opinion described in this clause (iii) may be given by the Company’s in-house counsel and may contain reasonable assumptions, if necessary, relating to the fact that

such counsel may not be admitted to practice law in the applicable jurisdiction, and (iv) such other assurances, certificates, documents, consents or opinions as the Required Holders reasonably may require.
 
 
          (b) Within 5 days after the Company or any of its Restricted Subsidiaries acquires a Material Domestic Subsidiary or within 5 days after the Company delivers consolidating financial statements pursuant to
Section 7.1 showing that any of Company’s existing Subsidiaries has become a Material Domestic Subsidiary (but not later than the time when such Material Domestic Subsidiary becomes an Issuer Subsidiary or provides a guaranty or co-
obligor agreement to the lenders part y to any Significant Credit Facility) the Company will (x) cause such Material Domestic Subsidiary to execute and deliver to the holders of the Notes a counterpart of the Subsidiary Guaranty, and (y) if
the lenders party to such Significant Credit Facility are not then party to the Amended and Restated Collateral Agency and Intercreditor Agreement (either directly or through their agent) cause such lenders (either directly or through their
agent) to become party to the Amended and Restated Collateral Agency and Intercreditor Agreement.  The Company shall promptly deliver to the holders of the Notes, together with such counterpart of the Subsidiary Guaranty (i) certified
copies of such Material Domestic Subsidiary’s Articles or Certificate of Incorporation (or comparable governing document), together with a good standing certificate from the Secretary of State of the jurisdiction of its incorporation, each
to be dated a recent date prior to their delivery to the holders of the Notes, (ii) a co py of such Material Domestic Subsidiary’s Bylaws (or comparable governing document), certified by its corporate secretary or an assistant corporate
secretary as of a recent date prior to their delivery to the holders of the Notes, (iii) a certificate executed by the secretary or an assistant secretary of such Material Domestic Subsidiary as to (a) the incumbency and signatures of the officers
of such Material Domestic Subsidiary executing the counterpart of the Subsidiary Guaranty, and (b) the fact that the attached resolutions of the board of directors (or comparable governing body) of such Material Domestic Subsidiary
authorizing the execution, delivery and performance of the counterpart of the Subsidiary Guaranty are in full force and effect and have not been modified or rescinded, (iv) at the request of a holder of any Note, a favorable opinion of
counsel to the Company and such Material Domestic Subsidiary, in form and substance reasonably satisfactory to the holders of the Notes and their counsel , as to (a) the due organization and good standing of such Material Domestic
Subsidiary, (b) the due authorization, execution and delivery by such Material Domestic Subsidiary of the counterpart of the Subsidiary Guaranty, (c) the enforceability of the counterpart of the Material Domestic Subsidiary, and (d) such
other matters as the Required Holders may reasonably request, all of the foregoing to be satisfactory in form and substance to the holders of the Notes and their counsel; provided, that the opinion described in clause (iv) above may be
given by the Company’s in-house counsel and may contain reasonable assumptions, if necessary, relating to the fact that counsel to the Company and such Material Domestic Subsidiary may not be admitted to practice law in the applicable
jurisdiction, and (v) such other assurances, certificates, documents, consents or opinions as the Required Holders reasonably may require.
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9.7 Maintenance of Ownership.  The Company shall, at all times when Notes of an Issuer Subsidiary are outstanding, own, directly or indirectly, no less than 100% of the capital stock of such Issuer Subsidiary.
 

9.8 [Intentionally Omitted.]
 

9.9 Payment of Notes and Maintenance of Office.  The Company and each Issuer Subsidiary will punctually pay, or cause to be paid, the principal and interest (and Make-Whole Amount, if any) to become due in respect of
the Notes according to the terms thereof and will maintain an office at the address of the Company set forth in Section 18(c) hereof where notices, presentations and demands in respect hereof or the Notes may be made upon it.  Such office

will be maintained at such address until such time as such Company will notify the holders of the Notes of any change of location of such office.
 

10. NEGATIVE COVENANTS.
 

The Company covenants that during the Issuance Period and so long thereafter as any of the Notes are outstanding:
 

10.1 Transactions with Affiliates.
 

The Company will not and will not permit any Restricted Subsidiary to enter into, directly or indirectly, any Material transaction or Material group of related transactions (including without limitation the purchase, lease,
sale or exchange of properties of any kind or the rendering of any service) with any Affiliate (other than the Company or another Restricted Subsidiary), except as approved by a majority of the disinterested directors of the Company, and
upon fair and reasonable terms no less favorable to the Company or such Restricted Subsidiary than would be obtainable in a comparable arm’s-length transaction with a Person not an Affiliate; provided that the foregoing restrictions shall
not apply to Standard Securitization Undertakings effected as part of a Permitted Securitization Program.
 

10.2 Merger, Consolidation, Sale of Assets, etc.
 

(a) The Company will not and will not permit any Restricted Subsidiary to consolidate with or merge with any other Person unless immediately after giving effect to any consolidation or merger no Default or Event of
Default would exist and:

 
(i) in the case of a consolidation or merger of a Restricted Subsidiary, (x) the Company or another Restricted Subsidiary is the surviving or continuing corporation, (y) the surviving or

continuing corporation is or immediately becomes a Restricted Subsidiary, or (z) such consolidation or merger, if considered as the sale of the assets of such Restricted Subsidiary to such other Person, would be permitted
by Section 10.2(c); and

 
(ii) in the case of a consolidation or merger of the Company or an Issuer Subsidiary, as the case may be, the successor corporation or surviving corporation which results from such

consolidation or merger (the “surviving corporation”), if not the Company or an Issuer Subsidiary, (A) is a solvent U.S. corporation, (B) executes and delivers to each holder of the Notes its assumption of (x) the due and
punctual payment of the principal of and premium, if any, and interest on all of the Notes, and (y) the due and punctual performance and observation of all of the covenants in this Agreement, the Collateral Documents and

the Notes to be performed or observed by the Comp any or the Issuer Subsidiary, as applicable, and (C) furnishes to each holder of the Notes an opinion of counsel, reasonably satisfactory to the Required Holders, to the
effect that the instrument of assumption has been duly authorized, executed and delivered and constitutes the legal, valid and binding contract and agreement of the surviving corporation enforceable in accordance with its

terms, except as enforcement of such terms may be limited by bankruptcy, insolvency, reorganization, moratorium and similar laws affecting the enforcement of creditors’ rights generally and by general equitable
principles.
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(b) The Company will not sell, lease (as lessor) or otherwise transfer all or substantially all of its assets in a single transaction or series of transactions to any Person unless immediately after giving effect thereto no

Default or Event of Default would exist and:
 

(i) the successor corporation to which all or substantially all of the Company’s assets have been sold, leased or transferred (the “successor corporation”) is a solvent U.S. corporation, and
 

(ii) the successor corporation executes and delivers to each holder of the Notes its assumption of the due and punctual payment of the principal of and premium, if any, and interest on all of the
Notes, and the due and punctual performance and observation of all of the covenants in this Agreement, the Collateral Documents and the Notes to be performed or observed by the Company and shall furnish to such

holders an opinion of counsel, reasonably satisfactory to the Required Holders, to the effect that the instrument of assumption has been duly authorized, executed and delivered and constitutes the legal, valid and binding
contract and agreement of such successor corporation enforceable in accordance with its terms, except as enforce ment of such terms may be limited by bankruptcy, insolvency, reorganization, moratorium and similar laws

affecting the enforcement of creditors’ rights generally and by general equitable principles.
 

No such conveyance, transfer or lease of all or substantially all of the assets of the Company shall have the effect of releasing the Company or any successor corporation that shall theretofore have become such in the
manner prescribed in this Section 10.2 from its liability under this Agreement or the Notes.
 

(c) The Company will not, and will not permit any Restricted Subsidiary to, sell, lease (as lessor), transfer, abandon or otherwise dispose of assets to any Person; provided that the foregoing restrictions do not apply to:
 

(i) the sale, lease, transfer or other disposition of assets of the Company to a Restricted Subsidiary or of a Restricted Subsidiary to the Company or another Restricted Subsidiary;
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(ii) the sale in the ordinary course of business of inventory held for sale, or equipment, fixtures, supplies or materials that are no longer required in the operation of the business of the
Company or any Restricted Subsidiary or are obsolete;

 
(iii) the sale of property of the Company or any Restricted Subsidiary and the Company’s or any Restricted Subsidiary’s subsequent lease, as lessee, of the same property, within 270 days

following the acquisition or construction of such property;
 

(iv) the sale of assets of the Company or any Restricted Subsidiary for cash or other property to a Person or Persons (other than an Affiliate) if (A) such assets (valued at net book value) do not
constitute a “substantial part” of the assets of the Company and the Restricted Subsidiaries, (B) in the opinion of a Responsible Officer of the Company, the sale is for fair value and is in the best interests of the Company,

and (C) immediately after giving effect to the transaction, no Default or Event of Default would exist; or
 

(v) the sale of assets meeting the conditions set forth in clauses (B) and (C) of subparagraph (iv) above, as long as the net proceeds from such sale in excess of a substantial part of the assets of
the Company and the Restricted Subsidiaries are (x) applied within 270 days of the date of receipt to the acquisition of productive assets useful and intended to be used in the operation of the business of the Company or
the Restricted Subsidiaries, or (y) used to repay any Indebtedness of the Company (which in the case of the Notes shall be with the Make-Whole Amount) or the Restricted Subsidiaries (other than Indebtedness that is in
any manner subordinated in right of payment or security in any respect to Indebtedness evidenced by the Notes, Indebtedness owing to the Company, any of its Subsidiaries or any Affiliate and Indebtedness in respect of

any revolving credit or similar credit facility providing the Company or any of the Restricted Subsidiaries with the right to obtain loans or other extensions of credit from time to time, except to the extent that in
connection with such payment of Indebtedness the availability of credit under such credit facility is permanently reduced not later than 270 days after the date of receipt of such proceeds by an amount not less than the

amount of such proceeds applied to the payment of such Indebtedness).
 

(d) For purposes of Section 10.2(c), a sale of assets will be deemed to involve a “substantial part” of the assets of the Company and the Restricted Subsidiaries if the book value of such assets, together with all other
assets sold during such fiscal year (exclusive of assets sold pursuant to clauses (i) through (iii) of Section 10.2(c) and inclusive of assets conveyed by merger or consolidation as described in Section 10.2(a)(i) and assets of Restricted

Subsidiaries which have been re-designated as Unrestricted Subsidiaries as provided in Section 10.8), exceeds 10% of the Consolidated Total Assets of the Company and the Restricted Subsidiaries determined as of the e nd of the
immediately preceding fiscal year.

 
(e) The Company will not, and will not permit any Restricted Subsidiary to, issue shares of stock (or any options or warrants to purchase stock or other Securities exchangeable for or convertible into stock) of any

Restricted Subsidiary except (i) to the Company, (ii) to a Wholly-Owned Restricted Subsidiary, (iii) to any Restricted Subsidiary that owns equity in the Restricted Subsidiary issuing such equity, or (iv) with respect to a Restricted
Subsidiary that is a partnership or joint venture, to any other Person who is a partner or equity owner if such issuance is made pursuant to the terms of the Joint Venture Agreement or Partnership Agreement entered into in connection with

the formation of such partnership or joint venture; pro vided, that Restricted Subsidiaries may issue directors’ qualifying shares and shares required to be issued by any applicable foreign law regarding foreign ownership requirements.  The
Company will not, and will not permit any Restricted Subsidiary to sell, transfer or otherwise dispose of its interest in any stock (or any options or warrants to purchase stock or other Securities exchangeable for or convertible into stock) of

any Restricted Subsidiary (except to the Company or a Wholly-Owned Restricted Subsidiary) unless such sale, transfer or disposition would be permitted under Section 10.2(c).
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10.3 Liens.
 

The Company will not and will not permit any of the Restricted Subsidiaries to directly or indirectly create, incur, assume or permit to exist (upon the happening of a contingency or otherwise) any Lien on or with respect
to any property or asset (including, without limitation, any document or instrument in respect of goods or accounts receivable) of the Company or any Restricted Subsidiary, whether now owned or hereafter acquired, or any income or
profits therefrom (unless the Company makes, or causes to be made, effective provision whereby the Notes will be equally and ratably secured with any and all other obligations thereby secured, such security to be pursuant to an agreement
reasonably satisfactory to the Required Holders and, in any such case, the Notes shall have the benefit, to the fullest extent that, and with such priority as , the holders of the Notes may be entitled under applicable law, of any equitable Lien
on such property), except for the following (which are collectively referred to as “Permitted Liens”):
 

(a) Liens for taxes, assessments or other governmental charges which are not yet delinquent or that are being contested in good faith;
 

(b) Liens incidental to the conduct of business or the ownership of properties and assets (including landlords’, carriers’, warehousemen’s, mechanics’ materialmen’s, and other similar Liens) and Liens to secure the
performance of bids, tenders, leases or trade contracts, or to secure statutory obligations (including obligations under workers compensation, unemployment insurance and other social security legislation), surety or appeal bonds or other

Liens incurred in the ordinary course of business and not in connection with the borrowing of money;
 

(c) Liens resulting from judgments, unless such judgments are not, within 60 days, discharged or stayed pending appeal, or shall not have been discharged within 60 days after the expiration of any such stay;
 

(d) Liens securing Indebtedness of a Restricted Subsidiary owed to the Company or to a Wholly-Owned Restricted Subsidiary;
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(e) Liens in existence on the date of this Agreement and reflected in Schedule 10.3 hereto;
 

(f) minor survey exceptions and the like which do not Materially detract from the value of such property;
 

(g) leases, subleases, easements, rights of way, restrictions and other similar charges or encumbrances incidental to the ownership of property or assets or the ordinary conduct of the Company’s or any of the Restricted
Subsidiaries’ businesses, provided that the aggregate of such Liens do not Materially detract from the value of such property;

 
(h) Liens (i) existing on property at the time of its acquisition or construction by the Company or a Restricted Subsidiary and not created in contemplation thereof; (ii) on property created contemporaneously with its

acquisition or within 180 days of the acquisition or completion of construction or improvement thereof to secure the purchase price or cost of construction or improvement thereof, including such Liens arising under Capital Leases; or (iii)
existing on property of a Person at the time such Person is acquired by, consolidated with, or merged into the Company or a Restricted Subsidiary and not created in contemplation thereof; provided that such Liens shall a ttach solely to the

property acquired or constructed and the principal amount of the Indebtedness secured by the Lien shall not exceed the principal amount of such Indebtedness just prior to the time such Person is consolidated with or merged into the
Company or a Restricted Subsidiary;

 
(i) Liens on receivables of the Company or a Restricted Subsidiary and the related assets of the type specified in clauses (A) through (D) in the definition of “Permitted Securitization Program” in connection with any

Permitted Securitization Program;
 

(j) Liens in favor of the holders of the Notes and the other Senior Secured Creditors party to the Amended and Restated Collateral Agency and Intercreditor Agreement in connection with the pledge of the Pledged
Securities of each Material Foreign Subsidiary;

 
(k) banker’s Liens and similar Liens (including set-off rights) in respect of bank deposits; provided, however, that any such Liens held by parties to the Amended and Restated Collateral Agency and Intercreditor

Agreement will be governed by and subject to the Amended and Restated Collateral Agency and Intercreditor Agreement;
 

(l) Liens in favor of customs and revenue authorities as a matter of law to secure payment of custom duties and in connection with the importation of goods in the ordinary course of the Company’s and its Subsidiaries’
business;

 
(m) any Lien renewing, extending or replacing Liens permitted by Sections 10.3(e), (h), and (i), provided that (i) the principal amount of the Indebtedness secured is neither increased nor the maturity thereof changed to

an earlier date, (ii) such Lien is not extended to any other property, and (iii) immediately after such extension, renewal or refunding, no Default or Event of Default would exist; and
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(n) other Liens securing Indebtedness not otherwise permitted by paragraphs (a) through (m) of this Section 10.3, provided that Priority Indebtedness shall not, at any time, exceed an amount equal to 13% of
Consolidated Net Worth.

 
Any Lien originally incurred in compliance with paragraph (n) of this Section 10.3 may be renewed, extended or replaced so long as the conditions set forth in subparagraphs (i), (ii) and (iii) of paragraph (m) of this Section 10.3 are
satisfied.
 

10.4 Minimum Consolidated Net Worth.
 

The Company will not, at any time, permit Consolidated Net Worth to be less than the sum of (i) $288,506,594, (ii) an aggregate amount equal to 60% of Consolidated Net Income ( in each case, to the extent a positive
number) for each complete fiscal quarter ending on or after September 30, 2009, and (iii) 50% of the net proceeds realized by the Company and its Restricted Subsidiaries after June 30, 2009 from (a) the sale of Equity Securities, excluding
issuances of Equity Securities upon exercise of employee stock options or rights under any employee benefit plans (unless such exercise is by any Person that directly or indirectly owns greater than 5% of the Equity Securities of the
Company), (b) issuances of Equity Securities in connection with acquisitions by the Company and its Restricted Subsidiaries, and (c) reissuances of up to $60,0 00,000 of treasury stock held by the Company.
 

10.5 Limitation on Indebtedness.
 

(a) The Company will not permit at any time (i) the ratio of Total Indebtedness to EBITDA for the four most recently ended fiscal quarters of the Company to be greater than 1.85 to 1.0, or (ii) Priority Indebtedness to
exceed 13% of Consolidated Net Worth.

 
(b) [Intentionally Omitted.]

 
(c) The Company will not, and will not permit any Restricted Subsidiary to, incur, assume or create any Indebtedness under any Significant Credit Facility unless each of the lenders under such Significant Credit

Facility is a party to the Amended and Restated Collateral Agency and Intercreditor Agreement.
 

10.6 Minimum Fixed Charges Coverage.
 

The Company will not permit, as of the end of each fiscal quarter of the Company, the ratio of Consolidated Income Available for Fixed Charges to Fixed Charges, for the period consisting of such fiscal quarter and the
preceding three fiscal quarters, to be less than  2.75 to 1.0.
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10.7 Nature of the Business.
 

The Company will not, and will not permit any Restricted Subsidiary, to engage in any business if, as a result, the general nature of the business of the Company and the Restricted Subsidiaries, taken as a whole, which
would then be engaged in by the Company and the Restricted Subsidiaries would be substantially changed from the general nature of the business engaged in by the Company and the Restricted Subsidiaries, taken as a whole, on the date of
this Agreement.
 

10.8 Designation of Restricted and Unrestricted Subsidiaries.
 

The Company may designate in writing to each of the holders of the Notes any Unrestricted Subsidiary as a Restricted Subsidiary and may designate in writing to each of the holders of the Notes any Restricted Subsidiary
as an Unrestricted Subsidiary; provided that (i) no such designation of a Restricted Subsidiary as an Unrestricted Subsidiary shall be effective unless (A) such designation is treated as a transfer under Section 10.2 and such designation is
permitted by Section 10.2, and (B) such Subsidiary does not own any stock, other equity interest or Indebtedness of the Company or a Restricted Subsidiary; and (ii) no such designation shall be effective unless, immediately after giving
effect thereto no Default or Event of Default would exist; provided, further, that any Subsidiary that has been designated as a Restricted Subsidiary or an Unrestricted Subsidiary may not thereafter be redesignated as a Restricted Subsidiary
or an Unrestricted Subsidiary, as the case may be, more than once; and provided, further, that no Securitization Entity shall be a Restricted Subsidiary unless designated as such by the Company.  Notwithstanding anything to the contrary in
this Agreement, upon any Unrestricted Subsidiary becoming a Material Subsidiary, it shall immediately be deemed to be a Restricted Subsidiary.
 

10.9 Limitation on Swap Agreements.
 

The Company will not, and will not permit any Restricted Subsidiary to, have any obligations (contingent or otherwise) existing or arising under any Swap Agreement, unless such obligations are (or were) entered into by
such Person in the ordinary course of business for the purpose of mitigating risks associated with liabilities, commitments or assets held by such Person, and not for purposes of speculation.
 

10.10 Limitation on Restricted Payments.
 

The Company will not, and will not permit any Restricted Subsidiary to, do any of the following if a Default or Event of Default exists or would exist immediately after giving effect thereto:
 

(a) Declare or pay any dividends, either in cash or property, on any shares of capital stock of any class of the Company or any Restricted Subsidiary (except (i) dividends or other distributions payable solely in shares of
common stock, and (ii) dividends and distributions paid by a Restricted Subsidiary solely to the Company or a Wholly-Owned Restricted Subsidiary); or

 
(b) Directly or indirectly, or through any Restricted Subsidiary, purchase, redeem or retire any shares of capital stock of any class of the Company or any Restricted Subsidiary or any warrants, rights or options to

purchase or acquire any shares of capital stock of the Company or any Restricted Subsidiary; or
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(c) Make any other payment or distribution, either directly or indirectly or through any Restricted Subsidiary, in respect of capital stock of any class of the Company or any Restricted Subsidiary (except payments and
distributions made by a Restricted Subsidiary solely to the Company or a Wholly-Owned Restricted Subsidiary).

 
 
10.11           Minimum Cash.
 

The Company covenants that at no time will Available Cash be less than $65,000,000.  For purposes hereof “Available Cash” shall mean the difference between (i) the amount of the consolidated cash and cash equivalents of the Company
and Restricted Subsidiaries and (ii) the aggregate amount outstanding under revolving credit facilities on which the Company or any Restricted Subsidiaries are obligated as borrowers or guarantors.

11. EVENTS OF DEFAULT.
 

An “Event of Default” shall exist if any of the following conditions or events shall occur and be continuing:
 

(a) the Company or any Issuer Subsidiary defaults in the payment of any principal or Make-Whole Amount, if any, on any Note when the same becomes due and payable, whether at maturity or at a date fixed for
prepayment or by declaration or otherwise; or

 
(b) the Company or any Issuer Subsidiary defaults in the payment of any interest on any Note or any amount payable under Section 14.4 for more than five Business Days after the same becomes due and payable; or

 
(c) the Company defaults in the performance of or compliance with any term contained in Section 10; or

 
(d) the Company or any of its Subsidiaries defaults in the performance of or compliance with any term contained herein (other than those referred to in paragraphs (a), (b) and (c) of this Section 11) or in any Collateral

Document and such default is not remedied within 30 days after the earlier of (i) a Responsible Officer obtaining actual knowledge of such default, and (ii) the Company or such Subsidiary receiving written notice of such default from any
holder of a Note (any such written notice to be identified as a “notice of default” and to refer specifically to this paragraph (d) of Section 11); or

 
(e) any representation or warranty made in writing by or on behalf of the Company, any Issuer Subsidiary or any Subsidiary Guarantor or by any officer of the Company, any Issuer Subsidiary or any Subsidiary

Guarantor in this Agreement, the Collateral Documents or in any writing furnished in connection with the transactions contemplated hereby or thereby proves to have been false or incorrect in any material respect on the date as of which
made; or

 
 
 
 
 

36



 
 
 
 

(f) (i) the Company or any Restricted Subsidiary is in default (as principal or as guarantor or other surety) in the payment of any principal of or premium or make-whole amount or interest on any Indebtedness beyond
any period of grace provided with respect thereto, or (ii) the Company or any Restricted Subsidiary is in default for more than 20 Business Days in the performance of or compliance with any term of any evidence of any Indebtedness or of

any mortgage, indenture or other agreement relating thereto or any other condition exists, and as a consequence of such default or condition (x) such Indebtedness has become, or has been declared (or one or more Persons are entitled to
declare such Indebtedness to be) due and payable befor e its stated maturity or before its regularly scheduled dates of payment, or (y) one or more Persons have the right to require the Company or any Restricted Subsidiary to purchase or

repay such Indebtedness, or (iii) as a consequence of the occurrence or continuation of any event or condition (other than the passage of time or the right of the holder of Indebtedness to convert such Indebtedness into equity interests), (x)
the Company or any Restricted Subsidiary has become obligated to purchase or repay any Indebtedness before its regular maturity or before its regularly scheduled dates of payment, or (y) one or more Persons have exercised any right to
require the Company or any Restricted Subsidiary to purchase or repay such Indebtedness, provided that the aggregate amount of all foregoing Indebtedness with respect to which a payment, performance or compliance default shall have

occurred or a failure or other event causing or permitting the pu rchase or repayment by the Company or any Restricted Subsidiary shall have occurred exceeds $7,500,000; or
 

(g) the Company, any Issuer Subsidiary or any Material Subsidiary (i) is generally not paying, or admits in writing its inability to pay, its debts as they become due, (ii) files, or consents by answer or otherwise to the
filing against it of, a petition for relief or reorganization or arrangement or any other petition in bankruptcy, for liquidation or to take advantage of any bankruptcy, insolvency, reorganization, moratorium or other similar law of any

jurisdiction, (iii) makes an assignment for the benefit of its creditors, (iv) consents to the appointment of a custodian, receiver, trustee or other officer with similar powers with respect to it or with respect to any substantial part of its
property, (v) is adjudicated as insolven t or to be liquidated, or (vi) takes corporate action for the purpose of any of the foregoing; or

 
(h) a court or governmental authority of competent jurisdiction enters an order appointing, without consent by the Company, any Issuer Subsidiary or any Material Subsidiary, a custodian, receiver, trustee or other

officer with similar powers with respect to it or with respect to any substantial part of its property, or constituting an order for relief or approving a petition for relief or reorganization or any other petition in bankruptcy or for liquidation or
to take advantage of any bankruptcy or insolvency law of any jurisdiction, or ordering the dissolution, winding-up or liquidation of the Company, any Issuer Subsidiary or any Material Subsidiary, or any such petition shall be filed against

the Company, any Issuer Subsidiary or any Material Subsidiary and such petition shall not be dismissed within 60 days; or
 

(i) a final judgment or judgments for the payment of money aggregating in excess of $10,000,000 are rendered against one or more of the Company, any Issuer Subsidiary and any Restricted Subsidiary and which
judgments are not, within 60 days after entry thereof, bonded, discharged or stayed pending appeal, or are not discharged within 60 days after the expiration of such stay; or
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(j) the Subsidiary Guaranty ceases to be in full force and effect with respect to any Material Domestic Subsidiary, or any Material Domestic Subsidiary contests the validity thereof; or
 

(k) the Pledge Agreement ceases to be in full force and effect with respect to any Pledgor, any Pledgor contests the validity of the Pledge Agreement, or the Collateral Agent shall fail to have a valid, perfected and
enforceable first priority security interest in the Pledged Securities; or

 
(l) [intentionally omitted]

 
(m) the Parent Guaranty shall cease to be in full force and effect or shall be declared by a court or administrative or governmental body of competent jurisdiction to be void, voidable or unenforceable against the

Company, or the validity or enforceability of the Parent Guaranty against the Company shall be contested by the Company, or any Subsidiary or Affiliate of the Company, or the Company, or any Subsidiary or Affiliate of the Company,
shall deny that the Company has any further liability or obligation under the Parent Guaranty; or

 
(n)  (i) any Plan shall fail to satisfy the minimum funding standards of ERISA or the Code for any plan year or part thereof or a waiver of such standards or extension of any amortization period is sought or granted

under section 412 of the Code, (ii) a notice of intent to terminate any Plan shall have been or is reasonably expected to be filed with the PBGC or the PBGC shall have instituted proceedings under ERISA section 4042 to terminate or
appoint a trustee to administer any Plan or the PBGC shall have notified the Company or any ERISA Affiliate that a Plan may become a subject of any such proceedings, (iii) the aggregate “amount of unfunded benefit liabilities” (within

the meaning of section 4001(a)(18) of ERISA ) under all Plans, determined in accordance with Title IV of ERISA, shall exceed 5% of Consolidated Net Worth as of the end of the most recently ended fiscal quarter of the Company, (iv) the
Company or any ERISA Affiliate shall have incurred or is reasonably expected to incur any liability pursuant to Title I or IV of ERISA or the penalty or excise tax provisions of the Code relating to employee benefit plans, (v) the Company

or any ERISA Affiliate withdraws from any Multiemployer Plan, or (vi) the Company or any of its Subsidiaries establishes or amends any employee welfare benefit plan that provides post-employment welfare benefits in a manner that
would increase the liability of the Company or any of its Subsidiaries thereunder; and any such event or events described in clauses (i) through (vi) above, either individually or together with any other such event or events, could reasonably

be expected to have a Material Adverse Effect.
 
As used in Section 11(n), the terms “employee benefit plan” and “employee welfare benefit plan” shall have the respective meanings assigned to such terms in Section 3 of ERISA.
 

12. REMEDIES ON DEFAULT, ETC.
 

12.1 Acceleration.
 

(a) If an Event of Default with respect to the Company or any Issuer Subsidiary described in paragraph (g) or (h) of Section 11 (other than an Event of Default described in clause (i) of paragraph (g) or described in
clause (vi) of paragraph (g) by virtue of the fact that such clause encompasses clause (i) of paragraph (g)) has occurred, all the Notes then outstanding shall automatically become immediately due and payable.
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(b) If any other Event of Default has occurred and is continuing, any holder or holders of more than 50% in principal amount of the Notes at the time outstanding may at any time at its or their option, by notice or
notices to the Company, declare all the Notes then outstanding to be immediately due and payable.

 
(c) If any Event of Default described in paragraph (a) or (b) of Section 11 has occurred and is continuing, any holder or holders of Notes at the time outstanding affected by such Event of Default may at any time, at its

or their option, by notice or notices to the Company, declare all the Notes held by it or them to be immediately due and payable.
 

Upon any Notes becoming due and payable under this Section 12.1, whether automatically or by declaration, such Notes will forthwith mature and the entire unpaid principal amount of such Notes, plus (x) all accrued and
unpaid interest thereon and (y) the Make-Whole Amount determined in respect of such principal amount (to the full extent permitted by applicable law), shall all be immediately due and payable, in each and every case without
presentment, demand, protest or further notice, all of which are hereby waived.  The Company and each Issuer Subsidiary acknowledge, and the parties hereto agree, that each holder of a Note has the right to maintain its investment in the
Notes free from repayment by the Company or such Issuer Subsidiary (except as herein specifically provided for) and that the provision for payment of a Make-Wh ole Amount by the Company or such Issuer Subsidiary in the event that
the Notes are prepaid or are accelerated as a result of an Event of Default, is intended to provide compensation for the deprivation of such right under such circumstances.
 

12.2 Other Remedies.
 

If any Default or Event of Default has occurred and is continuing, and irrespective of whether any Notes have become or have been declared immediately due and payable under Section 12.1, the holder of any Note at the
time outstanding may proceed to protect and enforce the rights of such holder by an action at law, suit in equity or other appropriate proceeding, whether for the specific performance of any agreement contained herein, in the Collateral
Documents or in any Note, or for an injunction against a violation of any of the terms hereof or thereof, or in aid of the exercise of any power granted hereby or thereby or by law or otherwise.
 

12.3 Rescission.
 

At any time after any Notes have been declared due and payable pursuant to clause (b) or (c) of Section 12.1, the Required Holders, by written notice to the Company, may rescind and annul any such declaration and its
consequences, and at any time after any Notes have become due and payable pursuant to clause (a) of Section 12.1, the holders of all Notes then outstanding, by written notice to the Company, may rescind acceleration of the Notes
resulting from the occurrence of an Event of Default described in paragraph (h) of Section 11, if in each case (i) the Company or the Issuer Subsidiary has paid all overdue interest on the Notes, all principal of and Make-Whole Amount, if
any, on any Notes that are due and payable and are unpaid other than by reason of such declaration, and all interest on such overdue principal and Make-Whole Amount , if any, and (to the extent permitted by applicable law) any overdue
interest in respect of the Notes, at the Default Rate, (ii) all Events of Default and Defaults, other than non-payment of amounts that have become due solely by reason of such declaration or acceleration, have been cured or have been
waived pursuant to Section 17, and (iii) no judgment or decree has been entered for the payment of any monies due pursuant hereto or to the Notes.  No rescission and annulment under this Section 12.3 will extend to or affect any
subsequent Event of Default or Default or impair any right consequent thereon.
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12.4 No Waivers or Election of Remedies, Expenses, etc.
 

No course of dealing and no delay on the part of any holder of any Note in exercising any right, power or remedy shall operate as a waiver thereof or otherwise prejudice such holder’s rights, powers or remedies.  No
right, power or remedy conferred by this Agreement, the Collateral Documents or by any Note upon any holder thereof shall be exclusive of any other right, power or remedy referred to herein or therein or now or hereafter available at law,
in equity, by statute or otherwise.  Without limiting the obligations of the Company under Section 15, the Company will (and, with respect to Notes it has issued, each Issuer Subsidiary will) pay to the holder of each Note on demand such
further amount as shall be sufficient to cover all costs and expenses of such holder incurred in any enforcement or collection und er this Section 12, including, without limitation, reasonable attorneys’ fees, expenses and disbursements.
 

13. REGISTRATION; EXCHANGE; SUBSTITUTION OF NOTES.
 

13.1 Registration of Notes.
 

The Company shall keep at its principal executive office a register for the registration and registration of transfers of Notes.  The name and address of each holder of one or more Notes, each transfer thereof and the name
and address of each transferee of one or more Notes shall be registered in such register.  Prior to due presentment for registration of transfer, the Person in whose name any Note shall be registered shall be deemed and treated as the owner
and holder thereof for all purposes hereof, and the Company shall not be affected by any notice or knowledge to the contrary.  The Company shall give to any holder of a Note that is an Institutional Investor promptly upon request therefor,
a complete and correct copy of the names and addresses of all registered holders of Notes.
 

13.2 Transfer and Exchange of Notes.
 

Upon surrender of any Note at the principal executive office of the Company for registration of transfer or exchange (and in the case of a surrender for registration of transfer, duly endorsed or accompanied by a written
instrument of transfer duly executed by the registered holder of such Note or his attorney duly authorized in writing and accompanied by the address for notices of each transferee of such Note or part thereof), the Company or the
applicable Issuer Subsidiary shall execute and deliver, at its expense (except as provided below), one or more new Notes (as requested by the holder thereof) in exchange therefor, in an aggregate principal amount equal to the unpaid
principal amount of the surrendered Note.  Each such new Note shall be payable to such Person as such holder may request and shall be substantially in the form of Exhibit A.  Each such new Note shall be dated and bear interest from the
date to which interest shall have been paid on the surrendered Note or dated the date of the surrendered Note if no interest shall have been paid thereon.  The Company or the applicable Issuer Subsidiary may require payment of a sum
sufficient to cover any stamp tax or governmental charge imposed in respect of any such transfer of Notes.  Notes shall not be transferred in denominations of less than $100,000 (or its equivalent if denominated in another currency),
provided that if necessary to enable the registration of transfer by a holder of its entire holding of Notes, one Note may be in a denomination of less than $100,000 (or its equivalent if denominated in another currency).  Any transferee, by
its acceptance of a Note registered in its name (or the name of its nominee), shall be deemed to have made the representations set forth in Section 6.  Each  transferee of a Note shall, as a condition to transfer, simultaneously become a party
to the Amended and Restated Collateral Agency and Intercreditor Agreement.  Each transferee of a Note which was not previously a holder of the Notes under this Agreement and which is not incorporated under the laws of the United
States of America or a state thereof shall, within three Business Days of becoming a holder, deliver to the Company such certificate and other evidence as the Company may reasonably request to establish that such holder is entitled to
receive payments under the Notes without deduction or withholding of any United States federal income taxes.
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13.3 Replacement of Notes.
 

Upon receipt by the Company or the applicable Issuer Subsidiary of evidence reasonably satisfactory to it of the ownership of and the loss, theft, destruction or mutilation of any Note (which evidence shall be, in the case
of an Institutional Investor, notice from such Institutional Investor of such ownership and such loss, theft, destruction or mutilation), and
 

(a) in the case of loss, theft or destruction, of indemnity reasonably satisfactory to it (provided that if the holder of such Note is, or is a nominee for, an original Purchaser or another holder of a Note with a minimum net
worth of at least $100,000,000, such Person’s own unsecured agreement of indemnity shall be deemed to be satisfactory), or

 
(b) in the case of mutilation, upon surrender and cancellation thereof,

 
the Company or such Issuer Subsidiary at its own expense shall execute and deliver, in lieu thereof, a new Note, dated and bearing interest from the date to which interest shall have been paid on such lost, stolen, destroyed or mutilated
Note or dated the date of such lost, stolen, destroyed or mutilated Note if no interest shall have been paid thereon.
 

14. PAYMENTS ON NOTES.
 

14.1 Place of Payment.
 

Subject to Section 14.2, payments of principal, Make-Whole Amount, if any, and interest becoming due and payable on the Notes shall be made in Provo, Utah at the principal office of the Company in such
jurisdiction.  The Company may at any time, by notice to each holder of a Note, change the place of payment of the Notes so long as such place of payment shall be either the principal office of the Company in such jurisdiction or the
principal office of a bank or trust company in such jurisdiction.
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14.2 Home Office Payment.
 

So long as any Purchaser or its nominee shall be the holder of any Note, and notwithstanding anything contained in Section 14.1 or in such Note to the contrary, the Company and each Issuer Subsidiary will pay all sums
becoming due on such Note for principal, Make-Whole Amount, if any, and interest by wire transfer of immediately available funds to the account or accounts specified in the Purchaser Schedule to the Confirmation of Acceptance with
respect to such Note, or by such other method or at such other address as such Purchaser shall have from time to time specified to the Company or such Issuer Subsidiary in writing for such purpose, without the presentation or surrender of
such Note or the making of any notation thereon, except that upon written request of the Company or such Issuer Subsidiary made concurrently with or reasonably p romptly after payment or prepayment in full of any Note, such Purchaser
shall surrender such Note for cancellation, reasonably promptly after any such request, to the Company at its principal executive office or at the place of payment most recently designated by the Company pursuant to Section 14.1.  Prior to
any sale or other disposition of any Note held by any Purchaser or its nominee such Purchaser will, at its election, either endorse thereon the amount of principal paid thereon and the last date to which interest has been paid thereon or
surrender such Note to the Company in exchange for a new Note or Notes pursuant to Section 13.2.  The Company and each Issuer Subsidiary  will afford the benefits of this Section 14.2 to any Institutional Investor that is the direct or
indirect transferee of any Note purchased under this Agreement that has made the same agreement relating to such Note as the Purchasers have made in this Section 14.2.
 

14.3 Currency of Payments.
 

(a) All payments under this Agreement and the Notes shall be made in the Available Currency in which the relevant Notes are denominated.
 

(b) All expenses required to be reimbursed pursuant to this Agreement or the Notes shall be reimbursed in the currency in which such expenses were originally incurred.
 

(c) To the fullest extent permitted by applicable law, the obligation of the Company and each Issuer Subsidiary in respect of any amount due under or in respect of this Agreement and the Notes, notwithstanding any
payment in any currency other than the currency required to be used to pay such amount (as set forth in this Section 14.3), whether as a result of (1) any judgment or order or the enforcement thereof, (2) the realization on any security, (3)

the liquidation of the Company or any Issuer Subsidiary, (4) any voluntary payment by the Company or any Issuer Subsidiary or any of them or (5) any other reason, shall be discharged only to the extent of the amount of the applicable
Available Currency that each holder of Notes entitled to receive such payment may, in accordance with normal banking procedures, purchase with the sum paid in such other currency (after any premium and costs of exchange) on the New
York Business Day immediately following the day on which such holder receives such payment and if the amount in such Available Currency that may be so purchased for any reason is less than the amount originally due, the Company or

the applicable Issuer Subsidiary shall indemnify and save harmless such holder from and against all loss or damage arising out of or as a result of such deficiency.  This indemnity shall constitute an obligation separate and independent
from the other obligations contained in this Agreement and the Notes, shall give rise to a separate and independent cause of action, shall apply irrespective of any indulgence granted by such holder from time to time and shall continue in

full force and effect notwithstanding any judgment or order for a liquidated sum in respect of an amount due under this Agreeme nt or the Notes or under any judgment or order.
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14.4 Payments Free and Clear of Taxes.
 

(a) Payments.  The Company and each Issuer Subsidiary will pay all amounts of principal of, applicable Make-Whole Amount, if any, and interest on the Notes, and all other amounts payable hereunder or under the
Notes, without set-off or counterclaim and free and clear of, and without deduction or withholding for or on account of, all present and future income, stamp, documentary and other taxes and duties, and all other levies, imposts, charges,
fees, deductions and withholdings, now or hereafter imposed, levied, collected, withheld or assessed by any Governmental Authority (except net income taxes and franchise taxes in lieu of net income taxes imposed on any holder of any
Note by its jurisdiction of incorporation or the jurisdiction in which its applicable lending office is located) (all such non-excluded taxes, duties, levies, imposts, duties, charges, fees, deductions and withholdings being hereinafter called

“Taxes”).  If any Taxes are required to be withheld from any amounts payable to a holder of any Notes, the amounts so payable to such holder shall be increased to the extent necessary to yield such holder (after payment of all Taxes)
interest on any such other amounts payable hereunder at the rates or in the amounts specified in this Agreement and the Notes.  Whenever any Taxes are payable by the Company or such Issuer Subsidiary, as promptly as possible thereafter,

the Company or such Issuer Subsidiary shall send to each holder of the Notes, a certified copy of an original official receipt received by the Company or such Issuer Subsidiary showing payment thereof.  ; If the Company or such Issuer
Subsidiary fails to pay any Taxes when due to the appropriate taxing authority or fails to remit to each holder of the Notes the required receipts or other required documentary evidence, the Company or such Issuer Subsidiary shall

indemnify each holder of the Notes for any taxes (including interest or penalties) that may become payable by such holder as a result of any such failure.  The obligations of the Company and each Issuer Subsidiary under this subsection
14.4(a) shall survive the payment and performance of the Notes and the termination of this Agreement.

 
(b) Withholding Exemption Certificates.  On or prior to the applicable Closing Day, each holder of the Notes which is not organized under the laws of the United States of America or a state thereof shall deliver to the

Company such certificates and other evidence as the Company may reasonably request to establish that such holder is entitled to receive payments under the Notes without deduction or withholding of any United States federal income
taxes.  Each such holder further agrees (i) promptly to notify the Company of any change of circumstances (including any change in any treaty, law or regulation) which would prevent such holder from receiving payments under the Notes

without any deduction or withholding of such taxes, and (ii) on or before the date that any certificate or other form delivered by such holder under this Section 14.4(b) expires or becomes obsolete or after the occurrence of any event
requiring a change in the most recent such certificate or form previously delivered by such holder, to deliver to the Company a new certificate or form, certifying that such holder is entitled to receive payments under the Notes without

deduction or withholding of such taxes.  If any holder of the Notes which is not organized under the laws of the United States of America or a state thereof fails to provide to the Company pursuant to this Section 14.4(b) (or in the case of a
transferee of a Note, Section 13.2) any certificates or other evidence required by such provision to establish that such holder is, at the time it becomes a holder, entitled to receive payments under the Notes without deduction or withholding

of any United States federal i ncome taxes, such holder shall not be entitled to any indemnification under Section 14.4(a) for any Taxes imposed on such holder.
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15. EXPENSES, ETC.
 

15.1 Transaction Expenses.
 

Whether or not the transactions contemplated hereby are consummated, the Company will pay all costs and expenses (including reasonable attorneys’ fees of one special counsel and, if reasonably required, local or other
counsel) incurred by the Collateral Agent, each Purchaser or holder of a Note in connection with such transactions and in connection with any amendments, waivers or consents under or in respect of this Agreement, the Collateral
Documents or the Notes (whether or not such amendment, waiver or consent becomes effective), including, without limitation: (a) the costs and expenses incurred in enforcing or defending (or determining whether or how to enforce or
defend) any rights under this Agreement, the Collateral Documents or the Notes or in responding to any subpoena or other legal process or informal investigative deman d issued in connection with this Agreement, the Collateral
Documents or the Notes, or by reason of being a holder of any Note, and (b) the costs and expenses, including financial advisors’ fees, incurred in connection with the insolvency or bankruptcy of the Company or any Subsidiary or in
connection with any work-out or restructuring of the transactions contemplated hereby, by the Collateral Documents and by the Notes.  The Company will pay, and will save each holder of a Note harmless from, all claims in respect of any
fees, costs or expenses if any, of brokers and finders (other than those retained by such holder).
 

15.2 Survival.
 

The obligations of the Company under this Section 15 will survive the payment or transfer of any Note, the enforcement, amendment or waiver of any provision of this Agreement, the Collateral Documents or the Notes,
and the termination of this Agreement and the Collateral Documents.
 

16.  SURVIVAL OF REPRESENTATIONS AND WARRANTIES; ENTIRE AGREEMENT.
 

All representations and warranties contained herein, in the Collateral Documents or in any Confirmation of Acceptance shall survive the execution and delivery of this Agreement, the Collateral Documents, such
Confirmation of Acceptance and the Notes, the purchase or transfer by any holder of any Note or portion thereof or interest therein and the payment of any Note, and may be relied upon by any subsequent holder of a Note, regardless of
any investigation made at any time by or on behalf of any Purchaser or any other holder of a Note.  All statements contained in any certificate or other instrument delivered by or on behalf of the Company pursuant to this Agreement or the
Collateral Documents shall be deemed representations and warranties of the Company under this Agreement.  Subject to the preceding sentence, this A greement, the Collateral Documents and the Notes embody the entire agreement and
understanding between the Prudential and the Purchasers, on the one hand, and the Company and each Issuer Subsidiary, on the other hand, and supersede all prior agreements and understandings relating to the subject matter hereof.
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17. AMENDMENT AND WAIVER.
 

17.1 Requirements.
 

This Agreement and the Collateral Documents may be amended, and the Company (or any Issuer Subsidiary, as applicable) may take any action herein prohibited, or omit to perform any act herein required to be
performed by it, if the Company (or such Issuer Subsidiary, as applicable) shall obtain the written consent to such amendment, action or omission to act, of the Required Holder(s) of the Notes, except that:
 

(i) without the written consent of the holders of all Notes of a particular Series, and if an Event of Default shall have occurred and be continuing, of the holders of all Notes of all Series, at the
time outstanding, the Notes of such Series may not be amended or the provisions thereof waived to change the maturity thereof, to change or affect the principal thereof, or to change or affect the rate or time of payment of

interest on or any Make-Whole Amount payable with respect to the Notes of such Series,
 

(ii) without the written consent of the holder or holders of all Notes at the time outstanding, no amendment to or waiver of the provisions of this Agreement shall change or affect the
provisions of Section 12 or this Section 17 insofar as such provisions relate to proportions of the principal amount of the Notes of any Series, or the rights of any individual holder of Notes, required with respect to any

declaration of Notes to be due and payable or with respect to any consent, amendment, waiver or declaration,
 

(iii) without the written consent of Prudential, the provisions of Section 2B may not be amended or waived (provided that if any such amendment or waiver would affect any rights or
obligations with respect to the purchase and sale of Notes which shall have become Accepted Notes prior to such amendment or waiver, the requirements of clause (iv), below, must also be satisfied), and

 
(iv) without the written consent of all of the Purchasers which shall have become obligated to purchase Accepted Notes of any Series, no provision of Sections 2B or 3 may be amended or

waived if such amendment or waiver would affect the rights or obligations with respect to the purchase and sale of the Accepted Notes of such Series or the terms and provisions of such Accepted Notes.
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Each holder of any Note at the time or thereafter outstanding shall be bound by any consent authorized by this Section 17, whether or not such Note shall have been marked to indicate such consent.  No course of dealing between the
Company and the holder of any Note nor any delay in exercising any rights hereunder or under any Note shall operate as a waiver of any rights of any holder of such Note.
 
As used herein, the term “this Agreement” and “the Collateral Documents” and references thereto shall mean this Agreement and the Collateral Documents, respectively, as they may from time to time be amended or supplemented.
 

17.2 Notes held by Company, etc.
 

Solely for the purpose of determining whether the holders of the requisite percentage of the aggregate principal amount of Notes or any Series thereof then outstanding have approved or consented to any amendment,
waiver or consent to be given under this Agreement or the Notes or any Series thereof, or have directed the taking of any action provided herein or in the Notes or any Series thereof to be taken upon the direction of the holders of a
specified percentage of the aggregate principal amount of Notes or any Series thereof then outstanding, Notes or any Series thereof directly or indirectly owned by the Company or any of its Affiliates shall be deemed not to be outstanding.
 

18. NOTICES.
 

All notices and communications provided for hereunder (other than communication provided for in Section 2, which shall be provided as contemplated therein) shall be in writing and sent (a) by telefacsimile if the sender
on the same day sends a confirming copy of such notice by a recognized overnight delivery service (charges prepaid), or (b) by registered or certified mail with return receipt requested (postage prepaid), or (c) by a recognized overnight
delivery service (with charges prepaid).  Any such notice must be sent:
 

(a) if to any Purchaser or its nominee, to such Person at the address specified for such communications in the Purchaser Schedule attached to the applicable Confirmation of Acceptance, or at such other address as such
Person shall have specified to the Company in writing,

 
(b) if to any other holder of any Note, to such holder at such address as such other holder shall have specified to the Company in writing, or

 
(c) if to the Company or any Issuer Subsidiary, to the Company at One Nu Skin Plaza, 75 West Center Street, Provo, Utah 84601 to the attention of the Chief Financial Officer, or at such other address as the Company

or such Issuer Subsidiary shall have specified to the holder of each Note in writing.
 
Notices under this Section 18 will be deemed to have been given and received when delivered at the address so specified.  Any communication pursuant to Section 2 shall be made by a method specified for such communication in Section
2, and shall be effective to create any rights or obligations under this Agreement only if, in the case of a telephone communication, an Authorized Officer of the party conveying the information and of the party receiving the information are
parties to the telephone call, and in the case of a telefacsimile communication, the communication is signed by an Authorized Officer of the party conveying the information, addressed to the attention of an Authorized Officer of the party
receiving the information, and in fact received at the telefacsimile terminal the number of which is listed for the party recei ving the communication on the Information Schedule hereto or at such other telefacsimile terminal as the party
receiving the information shall have specified in writing to the party sending such information.
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19. REPRODUCTION OF DOCUMENTS.
 

This Agreement, the Collateral Documents and all documents relating thereto, including, without limitation, (a) consents, waivers and modifications that may hereafter be executed, (b) documents by Prudential or any
Purchaser may receive on any Closing Day (except the Notes themselves), and (c) financial statements, certificates and other information previously or hereafter furnished to Prudential or any Purchaser, may be reproduced by Prudential or
such Purchaser by any photographic, photostatic, microfilm, microcard, miniature photographic or other similar process and Prudential or such Purchaser may destroy any original document so reproduced.  The Company agrees and
stipulates that, to the extent permitted by applicable law, any such reproduction shall be admissible in evidence as the original itself in any judicial or admin istrative proceeding (whether or not the original is in existence and whether or not
such reproduction was made in the regular course of business) and any enlargement, facsimile or further reproduction of such reproduction shall likewise be admissible in evidence.  This Section 19 shall not prohibit the Company or any
other holder of Notes from contesting any such reproduction to the same extent that it could contest the original, or from introducing evidence to demonstrate the inaccuracy of any such reproduction.
 

20. CONFIDENTIAL INFORMATION.
 

For the purposes of this Section 20, “Confidential Information” means information delivered to any Purchaser by or on behalf of the Company or any Subsidiary in connection with the transactions contemplated by or
otherwise pursuant to this Agreement that is proprietary in nature and that was clearly marked or labeled or otherwise adequately identified when received by such Purchaser as being confidential information of the Company or such
Subsidiary, provided that such term does not include information that (a) was publicly known or otherwise known to such Purchaser prior to the time of such disclosure, (b) subsequently becomes publicly known through no act or omission
by such Purchaser or any person acting on its behalf, (c) otherwise becomes known to such Purc haser other than through disclosure (x) by the Company or any Subsidiary, or (y) by another Person known by such Purchaser to be bound by
a confidentiality agreement with the Company, or (d) constitutes financial statements delivered to such Purchaser under Section 7.1 that are otherwise publicly available.  Each Purchaser will maintain the confidentiality of such
Confidential Information in accordance with procedures adopted by it in good faith to protect confidential information of third parties delivered to it, provided that each Purchaser may deliver or disclose Confidential Information to (i) its
directors, officers, employees, agents, attorneys and affiliates (to the extent such disclosure reasonably relates to the administration of the investment represented by any Notes), (ii) its financial advisors and other professional advisors who
agree to hold confidential the Confidential Information substantially in accordance with the terms of this Section 20, (iii) any other holder of any Note, (iv) any Institutional Investor to which such Purchaser sells or offers to sell such Note
or any part thereof or any participation therein (if such Person has agreed in writing prior to its receipt of such Confidential Information to be bound by the provisions of this Section 20), (v) any Person from which such Purchaser offers to
purchase any security of the Company (if such Person has agreed in writing prior to its receipt of such Confidential Information to be bound by the provisions of this Section 20), (vi) any federal or state regulatory authority having
jurisdiction over such Purchaser, (vii) the National Association of Insurance Commissioners or any similar organization, or any nationally recognized rating agency that requires access to information about such Purchaser’s investment
portfolio or (viii) any other Person to which such delivery or disclosure may be necessary or appropriate (w) to effect compliance with any law, rule, reg ulation or order applicable to such Purchaser, (x) in response to any subpoena or other
legal process (provided that such Purchaser give prompt notice to the Company of such subpoena or legal process to the extent such Purchaser is legally permitted to do so), (y) in connection with any litigation to which such Purchaser is a
party, or (z) if an Event of Default has occurred and is continuing, to the extent such Purchaser may reasonably determine such delivery and disclosure to be necessary or appropriate in the enforcement or for the protection of the rights and
remedies under its Notes, this Agreement and the Collateral Documents.  Each holder of a Note, by its acceptance of a Note, will be deemed to have agreed to be bound by and to be entitled to the benefits of this Section 20 as though it
were a party to this Agreement.  On reasonable request by the Company in connection with the delivery to any holder of a Note of information required to be delivered to such holder under this Agree ment or requested by such holder
(other than a holder that is a party to this Agreement or its nominee), such holder will enter into an agreement with the Company embodying the provisions of this Section 20.
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21. GUARANTEED OBLIGATIONS.
 

21.1 Guaranteed Obligations.
 
                      The Company, in consideration of the execution and delivery of this Agreement and the purchase by the Purchasers of any Notes issued by an Issuer Subsidiary, hereby irrevocably, unconditionally, absolutely, jointly and
severally guarantees, on a continuing basis, to each holder of Notes as and for the Company’s own debt, until final and indefeasible payment has been made the due and punctual payment by each Issuer Subsidiary of the principal of, and
interest, and the Make-Whole Amount (if any) on, the Notes issued by such Issuer Subsidiary at any time outstanding and the due and punctual payment of all other amounts payable, and all other indebtedness owing, by such Issuer
Subsidiary to the holders of s uch Notes under this Agreement and such Notes, in each case when and as the same shall become due and payable, whether at maturity, pursuant to mandatory or optional prepayment, by acceleration or
otherwise, all in accordance with the terms and provisions hereof and thereof; it being the intent of the Company that the guaranty set forth herein shall be a continuing guaranty of payment and not a guaranty of collection.  All of the
obligations set forth in this Section 21.1 are referred to herein as the “Guaranteed Obligations” and the guaranty thereof set forth in this Section 21 is referred to herein as the “Parent Guaranty.”
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21.2 Payments and Performance.
 
                      In the event that an Issuer Subsidiary fails to make, on or before the due date thereof, any payment to be made of any principal amount of, or interest or Make-Whole Amount on, or in respect of, the Notes issued by such
Issuer Subsidiary or of any other amounts due to any holder of Notes under the Notes or this Agreement, after giving effect to any applicable grace periods or cure provisions or waivers or amendments, the Company shall cause forthwith
to be paid the moneys in respect of which such failure has occurred in accordance with the terms and provisions of this Agreement and the Notes.  In furtherance of the foregoing, if any or all of the Notes have been accelerated as provided
in Section 12 .1 (and such acceleration has not been rescinded), the Guaranteed Obligations in respect of such Notes shall forthwith become due and payable without notice, regardless of whether the acceleration of such Notes shall be
stayed, enjoined, delayed or deemed ineffective.  Nothing shall discharge or satisfy the obligations of the Company hereunder except the full, final and indefeasible payment of the Guaranteed Obligations.
 

21.3 Releases.
 

The Company consents and agrees that, without any notice whatsoever to or by the Company, except with respect to any action (but not any failure to act) referred to in clauses (i), (ii) and (iv) below (it being understood
that the Company shall be deemed to have notice of any matter as to which any Issuer Subsidiary has knowledge), and without impairing, releasing, abating, deferring, suspending, reducing, terminating or otherwise affecting the
obligations of the Company hereunder, each holder of Notes, by action or inaction, may:
 

(i) compromise or settle, renew or extend the period of duration or the time for the payment, or discharge the performance of, or may refuse to, or otherwise not, enforce, or may, by action or
inaction, release all or any one or more parties to, any one or more of the Notes, this Agreement, or any other guaranty or agreement or instrument related thereto or hereto;

 
(ii) assign, sell or transfer, or otherwise dispose of, any one or more of the Notes;

 
(iii) grant waivers, extensions, consents and other indulgences of any kind whatsoever to any Issuer Subsidiary or any other Person liable in any manner in respect of all or any part of the

Guaranteed Obligations;
 

(iv) amend, modify or supplement in any manner whatsoever and at any time (or from time to time) any one or more of the Notes, this Agreement, or any other guaranty or any agreement or
instrument related thereto or hereto;

 
(v) release or substitute any one or more of the endorsers or guarantors of the Guaranteed Obligations whether parties hereto or not; and

 
(vi) sell, exchange, release, accept, surrender or enforce rights in, or fail to obtain or perfect or to maintain, or cause to be obtained, perfected or maintained, the perfection of any security

interest or other Lien on, by action or inaction, any property at any time pledged or granted as security in respect of the Guaranteed Obligations, whether so pledged or granted by the Company, any Issuer Subsidiary or
any other Person.
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The Company hereby ratifies and confirms any such action specified in this Section 21.3 and agrees that the same shall be binding upon the Company.  The Company hereby waives any and all defenses, counterclaims or
offsets which the Company might or could have by reason thereof.
 

21.4 Waivers.
 
                      To the fullest extent permitted by law, the Company hereby waives:
 

(i) notice of acceptance of this Agreement;
 

(ii) notice of any purchase or acceptance of the Notes under this Agreement, or the creation, existence or acquisition of any of the Guaranteed Obligations, subject to the Company’s right to
make inquiry of each holder of Notes to ascertain the amount of the Guaranteed Obligations at any reasonable time;

 
(iii) notice of the amount of the Guaranteed Obligations, subject to the Company’s right to make inquiry of each holder of Notes to ascertain the amount of the Guaranteed Obligations at any

reasonable time;
 

(iv) notice of adverse change in the financial condition of any Issuer Subsidiary or any other guarantor or any other fact that might increase the Company’s risk hereunder;
 

(v) notice of presentment for payment, demand, protest, and notice thereof as to the Notes or any other instrument;
 

(vi) notice of any Default or Event of Default, so long as any Issuer Subsidiary has knowledge thereof;
 

(vii) all other notices and demands to which the Company might otherwise be entitled (except if such notice or demand is specifically otherwise required to be given to the Company under this
Agreement);

 
(viii) the right by statute or otherwise to require any or each holder of Notes to institute suit against any Issuer Subsidiary or any other guarantor or to exhaust the rights and remedies of any or

each holder of Notes against any Issuer Subsidiary or any other guarantor, the Company being bound to the payment of each and all Guaranteed Obligations, whether now existing or hereafter accruing, as fully as if such
Guaranteed Obligations were directly owing to each holder of Notes by the Company;
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(ix) any defense arising by reason of any disability or other defense (other than the defense that the Guaranteed Obligations shall have been fully, finally and indefeasibly paid) of any Issuer
Subsidiary or by reason of the cessation from any cause whatsoever of the liability of any Issuer Subsidiary in respect thereof;

 
(x) any stay (except in connection with a pending appeal), valuation, appraisal, redemption or extension law now or at any time hereafter in force that, but for this waiver, might be applicable

to any sale of property of the Company made under any judgment, order or decree based on this Agreement, and the Company covenants that it will not at any time insist upon or plead, or in any manner claim or take the
benefit or advantage of any such law; and

 
(xi) at all times prior to full, final and indefeasible payment of the Guaranteed Obligations, any claim of any nature arising out of any right of indemnity, contribution, reimbursement,

indemnification or any similar right or any claim of subrogation (whether such right or claim arises under contract, common law or statutory or civil law (including, without limitation, section 509 of the United States
Bankruptcy Code)) arising in respect of any payment made under this Agreement or in connection with this Agreement, against any Issuer Subsidiary or the estate of any Issuer Subsidiary (including Liens on the property

of any Issuer Subsidiary or the estate of any Issuer Subsidiary), in each case whether or not any Issuer Subsidiary a t any time shall be the subject of any proceeding brought under any Bankruptcy Law, and the Company
further agrees that, except as provided in Section 21.9, it will not file any claims against any Issuer Subsidiary or the estate of any Issuer Subsidiary in the course of any such proceeding or otherwise, and further agrees

that each holder of Notes may specifically enforce the provisions of this clause (xi).
 

21.5 Marshaling.
 
                      The Company consents and agrees:
 

(a) that each holder of Notes, and each Person acting for the benefit of one or more of the holders of Notes, shall be under no obligation to marshal any assets in favor of the Company or against or in payment of any or
all of the Guaranteed Obligations; and

 
(b) that, to the extent that any Issuer Subsidiary makes a payment or payments to any holder of Notes, which payment or payments or any part thereof are subsequently invalidated, declared to be fraudulent or

preferential, set aside or required, for any of the foregoing reasons or for any other reason, to be repaid or paid over to a custodian, trustee, receiver or any other party under any Bankruptcy Law, other common or civil law, or equitable
cause, then, to the extent of such payment or repayment, the obligation or part thereof intended to be satisfied thereby shall be revived and continued in full force and effect as if such payment or payments had not been made and the

Company shall be primarily liable for such obligation.
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21.6 Immediate Liability.
 
                      The Company agrees that the liability of the Company in respect of this Parent Guaranty shall be immediate and shall not be contingent upon the exercise or enforcement by any holder of Notes or any other Person of
whatever remedies such holder of Notes or other Person may have against any Issuer Subsidiary or any other guarantor or the enforcement of any Lien or realization upon any security such holder of Notes or other Person may at any time
possess.
 

21.7 Primary Obligations.
 
                      This Parent Guaranty is a primary and original obligation of the Company and is an absolute, unconditional, continuing and irrevocable guaranty of payment and shall remain in full force and effect without respect to any
action by any holder of Notes specified in Section 21.3 hereof or any future changes in conditions, including, without limitation, change of law or any invalidity or irregularity with respect to the issuance or assumption of any obligations
(including, without limitation, the Notes) of or by any Issuer Subsidiary or any other guarantor, or with respect to the execution and delivery of any agreement (including, without limitation, the Notes and this Agreement) by any Issuer
Subsidiary or any ot her Person.
 

21.8 No Reduction or Defense.
 
                      The obligations of the Company under this Agreement, and the rights of any holder of Notes to enforce such obligations by any proceedings, whether by action at law, suit in equity or otherwise, shall not be subject to any
reduction, limitation, impairment or termination, whether by reason of any claim of any character whatsoever or otherwise (other than payment in full of all amounts owing hereunder or under the Notes), including, without limitation,
claims of waiver, release, surrender, alteration or compromise, and shall not be subject to any defense (other than any defense based upon the irrevocable payment in full of the obligations under this Agreement and the Notes), set-off,
counterclaim, recoupment or termination whatsoever.
 

Without limiting the generality of the foregoing, the obligations of the Company shall not be discharged or impaired by:
 

(a) any default (including, without limitation, any Default or Event of Default), failure or delay, willful or otherwise, in the performance of any obligations by any Issuer Subsidiary or any of its respective Subsidiaries or
Affiliates;

 
(b) any proceeding of, or involving, any Issuer Subsidiary under any Bankruptcy Law, or any merger, consolidation, reorganization, dissolution, liquidation, sale of assets or winding up or change in corporate (or other)

constitution or corporate (or other) identity or loss of corporate (or other) identity of any Issuer Subsidiary or any of its Subsidiaries or Affiliates;
 

(c) any incapacity or lack of power, authority or legal personality of, or dissolution or change in the directors, stockholders or status of, any Issuer Subsidiary or any of its Subsidiaries or any other Person (other than the
Company);
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(d) impossibility or illegality of performance on the part of any Issuer Subsidiary under this Agreement or the Notes;
 

(e) the invalidity, irregularity or unenforceability of the Notes, this Agreement or any documents referred to therein or herein;
 

(f) in respect of any Issuer Subsidiary, any change of circumstances, whether or not foreseen or foreseeable, whether or not imputable to any Issuer Subsidiary, or impossibility of performance through fire, explosion,
accident, labor disturbance, floods, droughts, embargoes, wars (whether or not declared), terrorist activities, civil commotions, acts of God or the public enemy, delays or failure of suppliers or carriers, inability to obtain materials or any

other causes affecting performance, or any other force majeure, whether or not beyond the control of any Issuer Subsidiary and whether or not of the kind hereinbefore specified;
 

(g) any attachment, claim, demand, charge, Lien, order, process, encumbrance or any other happening or event or reason, similar or dissimilar to the foregoing, or any withholding or diminution at the source, by reason
of any taxes, assessments, expenses, indebtedness, obligations or liabilities of any character, foreseen or unforeseen, and whether or not valid, incurred by or against any Person, corporation or entity, or any claims, demands, charges, Liens

or encumbrances of any nature, foreseen or unforeseen, incurred by any Person, or against any sums payable under this Agreement or the Notes, so that such sums would be rendered inadequate or would be unavailable to make the
payments herein provided; or

 
(h) any order, judgment, decree, ruling or regulation (whether or not valid) of any court of any nation or of any governmental authority or agency thereof, or any other action, happening, event or reason whatsoever

which shall delay, interfere with, hinder or prevent, or in any way adversely affect, the performance by any Issuer Subsidiary of its obligations under this Agreement or the Notes, as the case may be.
 

21.9 Subordination.
 
                      In the event that, for any reason whatsoever, any Issuer Subsidiary is now or hereafter becomes indebted or obligated to the Company in any manner, the Company agrees that the amount of such obligation, interest thereon if
any, and all other amounts due with respect thereto, shall, at all times during the existence of a Default or an Event of Default, be subordinate as to time of payment and in all other respects to all the Guaranteed Obligations, and the
Company shall not be entitled to enforce or receive payment thereof until all sums then due and owing to the holders of the Notes in respect of the Guaranteed Obligations shall have been fully, finally and indefeasibly paid in full in cash,
except that the C ompany may enforce (and shall enforce, at the request of the Required Holders, and at the Company’s expense) any obligations in respect of any such obligation owing to the Company from any Issuer Subsidiary so long
as all proceeds in respect of any recovery from such enforcement shall be held by the Company in trust for the benefit of the holders of the Notes, to be paid thereto as promptly as reasonably possible.  If any other payment, other than
pursuant to the immediately preceding sentence, shall have been made to the Company by any Subsidiary in respect of any such obligation during any time that a Default or an Event of Default exists and there are Guaranteed Obligations
outstanding, the Company shall hold in trust all such payments for the benefit of the holders of Notes, to be paid thereto as promptly as reasonably possible.
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21.10 No Election.                                

 
                      Each holder of Notes shall, individually or collectively, have the right to seek recourse against the Company to the fullest extent provided for herein for its obligations under this Agreement.  No election to proceed in one form
of action or proceeding, or against any party, or on any obligation, shall constitute a waiver of such holder’s right to proceed in any other form of action or proceeding or against other parties unless such holder of Notes has expressly
waived such right in writing.  Specifically, but without limiting the generality of the foregoing, no action or proceeding by or on behalf of any holder of Notes against an Issuer Subsidiary or any other Person under any doc ument or
instrument evidencing obligations of such Issuer Subsidiary or such other Person to or for the benefit of such holder of Notes shall serve to diminish the liability of the Company under this Agreement except to the extent that such holder of
Notes unconditionally shall have realized payment by such action or proceeding.
 

21.11 Severability.
 
                      Each of the rights and remedies granted under this Section 21 to each holder of Notes in respect of the Notes held by such holder may be exercised by such holder without notice to, or the consent of or any other action by, any
other holder of Notes.
 

21.12 Appropriations.
 
                      Until all amounts which may be or become payable by all Issuer Subsidiaries under or in connection with this Agreement or the Notes or by the Company under or in connection with this Agreement have been irrevocably
paid in full, any holder of Notes (or any trustee or agent on its behalf) may refrain from applying or enforcing any moneys, security or rights held or received by such holder of Notes (or any trustee or agent on its behalf) in respect of those
amounts, or apply and enforce the same in such manner and order as it sees fit (whether against those amounts or otherwise) and the Company shall not be entitled to the benefit of the same; provided, however, that any payments received
from any Issuer Subsid iary, or the Company on behalf of any Issuer Subsidiary, will be applied to amounts owing by such Issuer Subsidiary hereunder or in respect of the Notes issued by it.
 

21.13 Other Enforcement Rights.
 

Each holder of Notes may proceed to protect and enforce this Agreement by suit or suits or proceedings in equity, at law or in bankruptcy or insolvency, and whether for the specific performance of any covenant or
agreement contained herein or in execution or aid of any power herein granted, or for the recovery of judgment for the obligations hereby guarantied or for the enforcement of any other proper, legal or equitable remedy available under
applicable law.
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21.14 Invalid Payments.

 
                      To the extent that any payment is made to any holder of Notes in respect of the Guaranteed Obligations by any Person, which payment or any part thereof is subsequently invalidated, declared to be fraudulent or preferential,
set aside or required, for any of the foregoing reasons or for any other reason, to be repaid or paid over to a custodian, trustee, receiver, administrative receiver, administrator or any other party or officer under any Bankruptcy Law, or any
other common or civil law or equitable cause, then to the extent of such payment or repayment, the obligation or part thereof intended to be satisfied shall be revived and continued in full force and effect as if said payment had not been
made and th e Company shall be primarily liable for such obligation.
 

21.15 No Waivers or Election of Remedies; Expenses; etc.
 
                      No course of dealing and no delay on the part of any holder of any Note in exercising any right, power or remedy shall operate as a waiver thereof or otherwise prejudice such holder’s rights, powers or remedies.  No right,
power or remedy conferred by this Agreement upon any holder of Notes shall be exclusive of any other right, power or remedy referred to herein or therein or now or hereafter available at law, in equity, by statute or otherwise.
 

21.16 Restoration of Rights and Remedies.
 
                      If any holder of Notes shall have instituted any proceeding to enforce any right or remedy under this Agreement or any Note held by such holder and such proceeding shall have been discontinued or abandoned for any reason,
or shall have been determined adversely to such holder, then and in every such case each such holder of Notes, the Issuer Subsidiary which is the issuer of such Notes and the Company shall, except as may be limited or affected by any
determination in such proceeding, be restored severally and respectively to its respective former position hereunder and thereunder, and thereafter the rights and remedies of such holder of Notes shall continue as though no such proceeding
had been instituted.
 

21.17 No Setoff or Counterclaim.
 
                      Except as otherwise required by law, each payment by the Company shall be made without setoff or counterclaim.
 

21.18 Further Assurances.
 
                      The Company will cooperate with the holders of the Notes and execute such further instruments and documents as the Required Holders shall reasonably request to carry out, to the reasonable satisfaction of the Required
Holders, the transactions contemplated by this Agreement, the Notes and the documents and instruments related hereto and thereto.
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21.19 Survival.

 
                      So long as the Guaranteed Obligations shall not have been fully and finally performed and indefeasibly paid, the obligations of the Company under this Parent Guaranty shall survive the transfer and payment of any Note and
the payment in full of all the Notes.
 

22. JUDICIAL PROCEEDINGS.
 

22.1 Consent to Jurisdiction.
 

The Company and each Issuer Subsidiary irrevocably submits to the non-exclusive jurisdiction of any New York State or United States federal court sitting in New York City, and irrevocably waives its own forum, over
any suit, action or proceeding arising out of or relating to this Agreement or any Note.  The Company and each Issuer Subsidiary irrevocably waives, to the fullest extent it may effectively do so under applicable law, any objection which it
may have or hereafter have to the laying of the venue of any such suit, action or proceeding brought in any such court and any claim that any such suit, action or proceeding brought in any such court has been brought in an inconvenient
forum.  The Company and each Issuer Subsidiary agrees, to the fullest extent it may effectively do so under applicable law, that a final judgment in any such suit, action or proceeding brought in such court shall be conclusive and binding
upon the Company and each Issuer Subsidiary may be enforced in the courts of the United States, the State of New York (or any other courts to the jurisdiction of which the Company is or may be subject) by a suit upon such judgment,
provided that service of process is effected on the Company or such Issuer Subsidiary in one of the manners specified below or as otherwise permitted by law.
 

22.2 Service of Process.
 

The Company and each Issuer Subsidiary hereby consents to process being served in any suit, action or proceeding of the nature referred to in Section 22.1 by the mailing of a copy thereof by registered or certified air
mail, postage prepaid, return receipt requested, to the address of the Company or such Issuer Subsidiary set forth in Section 18.  The Company and each Issuer Subsidiary irrevocably waives, to the fullest extent it may effectively do so
under applicable law, all claim of error by reason of any such service and agrees that such service (a) shall be deemed in every respect effective service of process upon the Company or such Issuer Subsidiary in any such suit, action or
proceeding, and (b) shall, to the fullest extent permitted by law, be taken and held to be valid personal service upon the Company.
 

22.3 No Limitation on Service or Suit.
 

Nothing in this Section 22 shall affect the right of any holder of the Notes to serve process in any manner permitted by law or limit the right of any holder of the Notes to bring proceedings against the Company or any
Issuer Subsidiary in the courts of any jurisdiction or jurisdictions or to enforce in any lawful manner a judgment obtained in one jurisdiction in any other jurisdiction.
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23. MISCELLANEOUS.

 
23.1 Successors and Assigns.

 
All covenants and other agreements contained in this Agreement and the Collateral Documents by or on behalf of any of the parties hereto or thereto bind and inure to the benefit of their respective successors and assigns

(including, without limitation, any subsequent holder of a Note) whether so expressed or not.
 

23.2 Accounting Principles.
 
                      The Company shall prepare its accounts and financial statements required to be delivered pursuant to Section 7.1 hereof in accordance with GAAP as in effect on the date of, or at the end of the period covered by, such
accounts and financial statements as specified in Section 7.1 hereof, and any such accounts and financial statements delivered pursuant to Section 7.1 hereof shall be audited, and an audit report or opinion in respect thereof shall be
executed, by independent public accountants of recognized national standing, as more particularly set forth in Section 7.1 hereof.
 

23.3 Payments Due on Non-Business Days.
 

Anything in this Agreement, the Collateral Documents or the Notes to the contrary notwithstanding, any payment of principal of or Make-Whole Amount or interest on any Note that is due on a date other than a New
York Business Day shall be made on the next succeeding New York Business Day without including the additional days elapsed in the computation of the interest payable on such next succeeding New York Business Day.
 

23.4 Severability.
 

Any provision of this Agreement or the Collateral Documents that is prohibited or unenforceable in any jurisdiction shall, as to such jurisdiction, be ineffective to the extent of such prohibition or unenforceability without
invalidating the remaining provisions hereof or thereof, and any such prohibition or unenforceability in any jurisdiction shall (to the full extent permitted by law) not invalidate or render unenforceable such provision in any other
jurisdiction.
 

23.5 Construction.
 

Each covenant contained herein shall be construed (absent express provision to the contrary) as being independent of each other covenant contained herein, so that compliance with any one covenant shall not (absent such
an express contrary provision) be deemed to excuse compliance with any other covenant.  Where any provision herein refers to action to be taken by any Person, or which such Person is prohibited from taking, such provision shall be
applicable whether such action is taken directly or indirectly by such Person.
 

23.6 Counterparts.
 

This Agreement and the Collateral Documents may be executed in any number of counterparts, each of which shall be an original but all of which together shall constitute one instrument.  Each counterpart may consist of
a number of copies hereof, each signed by less than all, but together signed by all, of the parties hereto.
 
 
 
 

57



 
 
 

23.7 Governing Law.
 

This Agreement shall be construed and enforced in accordance with, and the rights of the parties shall be governed by, the law of the State of New York excluding choice-of-law principles of the law of such State (other
than Section 5-1401 of the New York General Obligations Law) that would require the application of the laws of a jurisdiction other than such State.
 

23.8           Transaction References.
 

The Company and each Issuer Subsidiary agree that Prudential Capital Group may (a) refer to its role in establishing the Facility, as well as the identity of the Company and each Issuer Subsidiary and the maximum aggregate
principal amount of the Notes and the date on which the Facility was established (as well as the date and the amount of any issuance of Notes), on its internet site or in marketing materials, press releases, published “tombstone”
announcements or any other print or electronic medium, and (b) display the corporate logo of Nu Skin in conjunction with any such reference.
 

 
23.9           Binding Agreement.

 
 When this Agreement is executed and delivered by the Company and Prudential, it shall become a binding agreement between the Company and Prudential.  This Agreement shall also inure to the benefit of each

Purchaser and Issuer Subsidiary which shall have executed and delivered a Confirmation of Acceptance, and each such Purchaser and Issuer Subsidiary shall be bound by this Agreement to the extent provided in such Confirmation of
Acceptance.
 

*    *    *    *    *
 
 
 

 



 
                                                       

 
 

 
V e r y  t r u l y  y o u r s ,
 
N U  S K I N
E N T E R P R I S E S ,  I N C .

 

    
 B y : / s /  B r i a n  R .  L o r d s  
  B r i a n  R .  L o r d s  
  V i c e  P r e s i d e n t ,

T r e a s u r e r
 

    
 
 

T h e  f o r e g o i n g  A g r e e m e n t  i s
h e r e b y  a c c e p t e d  a s  o f  t h e
d a t e  f i r s t  a b o v e  w r i t t e n .
 
P R U D E N T I A L  I N V E S T M E N T  M A N A G E M E N T ,  I N C .

 
     
B y :  / s /  I r i s  K r a u s e    
 I r i s  K r a u s e    
  V i c e  P r e s i d e n t    
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S C H E D U L E  A
 

D E F I N E D  T E R M S
 

A s  u s e d  h e r e i n ,  t h e  f o l l o w i n g  t e r m s  h a v e  t h e  r e s p e c t i v e  m e a n i n g s
s e t  f o r t h  b e l o w  o r  s e t  f o r t h  i n  t h e  S e c t i o n  h e r e o f  f o l l o w i n g  s u c h  t e r m :
 

“ A c c e p t a n c e ”  s h a l l  h a v e  t h e  m e a n i n g  s p e c i f i e d  i n  S e c t i o n  2 B ( 5 ) .
 

“ A c c e p t a n c e  D a y ”  s h a l l  h a v e  t h e  m e a n i n g  s p e c i f i e d  i n  S e c t i o n
2 B ( 5 ) .
 

“ A c c e p t e d  N o t e ”  s h a l l  h a v e  t h e  m e a n i n g  s p e c i f i e d  i n  S e c t i o n  2 B ( 5 ) .
 

“ A c c e p t a n c e  W i n d o w ”  s h a l l  m e a n ,  w i t h  r e s p e c t  t o  a n y  Q u o t a t i o n ,  t h e
t i m e  p e r i o d  d e s i g n a t e d  b y  P r u d e n t i a l  d u r i n g  w h i c h  t h e  C o m p a n y  a n d
P r u d e n t i a l  s h a l l  b e  i n  l i v e  c o m m u n i c a t i o n  a n d  t h e  C o m p a n y  m a y  e l e c t  t o
a c c e p t  s u c h  Q u o t a t i o n .
 

“ A f f i l i a t e ”  m e a n s ,  a t  a n y  t i m e ,  ( a )  w i t h  r e s p e c t  t o  a n y  P e r s o n ,  a n y
o t h e r  P e r s o n  t h a t  a t  s u c h  t i m e  d i r e c t l y  o r  i n d i r e c t l y  t h r o u g h  o n e  o r  m o r e
i n t e r m e d i a r i e s  C o n t r o l s ,  o r  i s  C o n t r o l l e d  b y ,  o r  i s  u n d e r  c o m m o n  C o n t r o l
w i t h ,  s u c h  f i r s t  P e r s o n ,  a n d  ( b )  w i t h  r e s p e c t  t o  t h e  C o m p a n y  a n d  i t s
S u b s i d i a r i e s ,  a n y  P e r s o n  b e n e f i c i a l l y  o w n i n g  o r  h o l d i n g ,  d i r e c t l y  o r
i n d i r e c t l y ,  5 %  o r  m o r e  o f  a n y  c l a s s  o f  v o t i n g  o r  e q u i t y  i n t e r e s t s  o f  t h e
C o m p a n y  o r  a n y  o f  i t s  S u b s i d i a r i e s  o r  a n y  c o r p o r a t i o n  o f  w h i c h  t h e
C o m p a n y  a n d  i t s  S u b s i d i a r i e s  b e n e f i c i a l l y  o w n  o r  h o l d ,  i n  t h e  a g g r e g a t e ,
d i r e c t l y  o r  i n d i r e c t l y ,  5 %  o r  m o r e  o f  a n y  c l a s s  o f  v o t i n g  o r  e q u i t y
i n t e r e s t s .   A s  u s e d  i n  t h i s  d e f i n i t i o n ,  “ C o n t r o l ”  m e a n s  t h e  p o s s e s s i o  n ,
d i r e c t l y  o r  i n d i r e c t l y ,  o f  t h e  p o w e r  t o  d i r e c t  o r  c a u s e  t h e  d i r e c t i o n  o f
t h e  m a n a g e m e n t  a n d  p o l i c i e s  o f  a  P e r s o n ,  w h e t h e r  t h r o u g h  t h e  o w n e r s h i p
o f  v o t i n g  s e c u r i t i e s ,  b y  c o n t r a c t  o r  o t h e r w i s e .   U n l e s s  t h e  c o n t e x t
o t h e r w i s e  c l e a r l y  r e q u i r e s ,  a n y  r e f e r e n c e  t o  a n  “ A f f i l i a t e ”  i s  a  r e f e r e n c e
t o  a n  A f f i l i a t e  o f  t h e  C o m p a n y .
 

“ A m e n d e d  a n d  R e s t a t e d  C o l l a t e r a l  A g e n c y  a n d  I n t e r c r e d i t o r
A g r e e m e n t ”  m e a n s  t h e  A m e n d e d  a n d  R e s t a t e d  C o l l a t e r a l  A g e n c y  a n d
I n t e r c r e d i t o r  A g r e e m e n t ,  d a t e d  a s  o f  A u g u s t  2 6 ,  2 0 0 3 ,  b y  a n d  a m o n g  t h e
C o l l a t e r a l  A g e n t ,  t h e  P u r c h a s e r s  a n d  e a c h  o f  t h e  o t h e r  S e n i o r  S e c u r e d
C r e d i t o r s ,  a n d  a c k n o w l e d g e d  b y  t h e  C o m p a n y  a n d  t h e  S u b s i d i a r y
G u a r a n t o r s ,  a s  s u c h  a g r e e m e n t  h a s  b e e n  o r  m a y  b e  a m e n d e d ,  s u p p l e m e n t e d
o r  m o d i f i e d  f r o m  t i m e  t o  t i m e .
 

“ A m e n d e d  a n d  R e s t a t e d  S u b o r d i n a t i o n  A g r e e m e n t ”  m e a n s  t h e  S e c o n d
A m e n d e d  a n d  R e s t a t e d  S u b o r d i n a t i o n  A g r e e m e n t  s u b s t a n t i a l l y  i n  t h e  f o r m
o f  E x h i b i t  F  h e r e t o ,  d a t e d  a s  o f  t h e  d a t e  h e r e o f ,  b y  a n d  a m o n g  t h e
s u b o r d i n a t e d  c r e d i t o r s  a n d  s e n i o r  c r e d i t o r s  n a m e d  t h e r e i n ,  a s  a m e n d e d ,
s u p p l e m e n t e d  o r  m o d i f i e d  f r o m  t i m e  t o  t i m e .
 

“ A v a i l a b l e  C u r r e n c i e s ”  s h a l l  m e a n  B r i t i s h  P o u n d s ,  C a n a d i a n
D o l l a r s ,  D o l l a r s ,  E u r o s ,  a n d  Y e n .
 

“ A v a i l a b l e  F a c i l i t y  A m o u n t ”  s h a l l  h a v e  t h e  m e a n i n g  s p e c i f i e d  i n
S e c t i o n  2 B ( 1 ) .
 

“ B r i t i s h  P o u n d s ”  m e a n s  t h e  l a w f u l  c u r r e n c y  o f  t h e  U n i t e d  K i n g d o m .
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“ B u s i n e s s  D a y ”  s h a l l  m e a n  ( i )  o t h e r  t h a n  a s  p r o v i d e d  i n  c l a u s e s  ( i i )
a n d  ( i i i )  b e l o w ,  a n y  d a y  o t h e r  t h a n  a  S a t u r d a y ,  a  S u n d a y  o r  a  d a y  o n
w h i c h  c o m m e r c i a l  b a n k s  i n  N e w  Y o r k  C i t y  a r e  a u t h o r i z e d  o r  r e q u i r e d  t o  b e
c l o s e d ,  ( i i )  f o r  p u r p o s e s  o f  S e c t i o n  2 B ( 3 )  o n l y ,  a n y  d a y  w h i c h  i s  b o t h  a
N e w  Y o r k  B u s i n e s s  D a y  a n d  a  d a y  o n  w h i c h  P r u d e n t i a l  i s  o p e n  f o r  b u s i n e s s
a n d  ( i i i )  f o r  p u r p o s e s  o f  S e c t i o n  8 . 6  o n l y ,  ( a )  i f  w i t h  r e s p e c t  t o  N o t e s
d e n o m i n a t e d  i n  B r i t i s h  P o u n d s ,  a n y  d a y  w h i c h  i s  b o t h  a  N e w  Y o r k  B u s i n e s s
D a y  a n d  a  d a y  o n  w h i c h  c o m m e r c i a l  b a n k s  a r e  n o t  r e q u i r e d  o r  a u t h o r i z e d
t o  b e  c l o s e d  i n  L o n d o n ,  ( b )  i f  w i t h  r e s p e c t  t o  N o t e s  d e n o m i n a t e d  i n
C a n a d i a n  D o l l a r s ,  a n y  d a y  w h i c h  i s  b o t h  a  N e w  Y o r k  B u s i n e s s  D a y  a n d  a
d a y  o n  w h i c h  c o m m e r c i a l  b a n k s  a r e  n o t  r e q u i r e d  o r  a u t h o r i z e d  t o  b e  c l
o s e d  i n  T o r o n t o ,  ( c )  i f  w i t h  r e s p e c t  t o  N o t e s  d e n o m i n a t e d  i n  D o l l a r s ,  a
N e w  Y o r k  B u s i n e s s  D a y ,  ( d )  i f  w i t h  r e s p e c t  t o  N o t e s  d e n o m i n a t e d  i n
E u r o s ,  a n y  d a y  w h i c h  i s  b o t h  a  N e w  Y o r k  B u s i n e s s  D a y  a n d  a  d a y  o n  w h i c h
c o m m e r c i a l  b a n k s  a r e  n o t  r e q u i r e d  o r  a u t h o r i z e d  t o  b e  c l o s e d  i n  F r a n k f u r t
a n d  B r u s s e l s ,  a n d  ( e )  i f  w i t h  r e s p e c t  t o  N o t e s  d e n o m i n a t e d  i n  Y e n ,  a n y
d a y  w h i c h  i s  b o t h  a  N e w  Y o r k  B u s i n e s s  D a y  a n d  a  d a y  o n  w h i c h  c o m m e r c i a l
b a n k s  a r e  n o t  r e q u i r e d  o r  a u t h o r i z e d  t o  b e  c l o s e d  i n  T o k y o ,  J a p a n .
 

“ C a n a d i a n  D o l l a r s ”  m e a n s  t h e  l a w f u l  c u r r e n c y  o f  C a n a d a .
 

“ C a n c e l l a t i o n  D a t e ”  s h a l l  h a v e  t h e  m e a n i n g  s p e c i f i e d  i n  S e c t i o n
2 B ( 8 ) ( i v ) .
 

“ C a n c e l l a t i o n  F e e ”  s h a l l  h a v e  t h e  m e a n i n g  s p e c i f i e d  i n  S e c t i o n
2 B ( 8 ) ( i v ) .
 

“ C a p i t a l  L e a s e ”  m e a n s ,  a t  a n y  t i m e ,  a  l e a s e  w i t h  r e s p e c t  t o  w h i c h
t h e  l e s s e e  i s  r e q u i r e d  c o n c u r r e n t l y  t o  r e c o g n i z e  t h e  a c q u i s i t i o n  o f  a n
a s s e t  a n d  t h e  i n c u r r e n c e  o f  a  l i a b i l i t y  i n  a c c o r d a n c e  w i t h  G A A P .
 

“ C l o s i n g  D a y ”  s h a l l  m e a n ,  w i t h  r e s p e c t  t o  a n y  A c c e p t e d  N o t e ,  t h e
B u s i n e s s  D a y  s p e c i f i e d  f o r  t h e  c l o s i n g  o f  t h e  p u r c h a s e  a n d  s a l e  o f  s u c h
A c c e p t e d  N o t e  i n  t h e  C o n f i r m a t i o n  o f  A c c e p t a n c e  w i t h  r e s p e c t  t o  s u c h
A c c e p t e d  N o t e ,  p r o v i d e d  t h a t  ( i )  i f  t h e  C o m p a n y  a n d  t h e  P u r c h a s e r  w h i c h
i s  o b l i g a t e d  t o  p u r c h a s e  s u c h  A c c e p t e d  N o t e  a g r e e  o n  a n  e a r l i e r  B u s i n e s s
D a y  f o r  s u c h  c l o s i n g ,  t h e  “ C l o s i n g  D a y ”  f o r  s u c h  A c c e p t e d  N o t e  s h a l l  b e
s u c h  e a r l i e r  B u s i n e s s  D a y ,  a n d  ( i i )  i f  t h e  c l o s i n g  o f  t h e  p u r c h a s e  a n d
s a l e  o f  s u c h  A c c e p t e d  N o t e  i s  r e s c h e d u l e d  p u r s u a n t  t o  S e c t i o n  2 B ( 7 ) ,  t h e
C l o s i n g  D a y  f o r  s u c h  A c c e p t e d  N o t e ,  f o r  a l l  p u r p o s e s  o f  t h i s  A g r e e m e n t
e x c e p t  r e f e r e n c e s  t o  “ o r i g i n a l  C l o s i n g  D a y ”  i n  S e c t i o n  2 B ( 8 ) ( i i i ) ,  s h a l l
m e a n  t h e  R e s c h e d u l e d  C l o s i n g  D a y  w i t h  r e s p e c t  t o  s u c h  A c c e p t e d  N o t e .
 

“ C o d e ”  m e a n s  t h e  I n t e r n a l  R e v e n u e  C o d e  o f  1 9 8 6 ,  a s  a m e n d e d  f r o m
t i m e  t o  t i m e ,  a n d  t h e  r u l e s  a n d  r e g u l a t i o n s  p r o m u l g a t e d  t h e r e u n d e r  f r o m
t i m e  t o  t i m e .
 

“ C o l l a t e r a l  A g e n t ”  m e a n s  S t a t e  S t r e e t  B a n k  a n d  T r u s t  C o m p a n y  o f
C a l i f o r n i a ,  N . A . ,  a c t i n g  i n  i t s  c a p a c i t y  a s  c o l l a t e r a l  a g e n t  u n d e r  t h e
A m e n d e d  a n d  R e s t a t e d  C o l l a t e r a l  A g e n c y  a n d  I n t e r c r e d i t o r  A g r e e m e n t ,
t o g e t h e r  w i t h  i t s  s u c c e s s o r s  a n d  a s s i g n s .
 

“ C o l l a t e r a l  D o c u m e n t s ”  m e a n s  t h e  P l e d g e  A g r e e m e n t ,  t h e  S u b s i d i a r y
G u a r a n t y ,  t h e  A m e n d e d  a n d  R e s t a t e d  C o l l a t e r a l  A g e n c y  a n d  I n t e r c r e d i t o r
A g r e e m e n t ,  a n d  a l l  o t h e r  d o c u m e n t s ,  e v i d e n c i n g ,  s e c u r i n g  o r  r e l a t i n g  t o
t h e  N o t e s ,  t h e  p a y m e n t  o f  t h e  i n d e b t e d n e s s  e v i d e n c e d  b y  t h e  N o t e s  a n d  a l l
o t h e r  a m o u n t s  d u e  f r o m  t h e  C o m p a n y  o r  a n y  R e s t r i c t e d  S u b s i d i a r y
e v i d e n c e d  o r  s e c u r e d  b y  t h i s  A g r e e m e n t ,  t h e  N o t e s  o r  t h e  C o l l a t e r a l
D o c u m e n t s .
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“ C o m p a n y ”  m e a n s  N u  S k i n  E n t e r p r i s e s ,  I n c . ,  a  D e l a w a r e  c o r p o r a t i o n .
 

“ C o n f i d e n t i a l  I n f o r m a t i o n ”  i s  d e f i n e d  i n  S e c t i o n  2 0 .
 

“ C o n f i r m a t i o n  o f  A c c e p t a n c e ”  s h a l l  h a v e  t h e  m e a n i n g  s p e c i f i e d  i n
S e c t i o n  2 B ( 5 ) .
 

“ C o n s o l i d a t e d  I n c o m e  A v a i l a b l e  f o r  F i x e d  C h a r g e s ”  m e a n s ,  w i t h
r e s p e c t  t o  a n y  p e r i o d ,  C o n s o l i d a t e d  N e t  I n c o m e  f o r  s u c h  p e r i o d  p l u s  a l l
a m o u n t s  d e d u c t e d  i n  t h e  c o m p u t a t i o n  t h e r e o f  o n  a c c o u n t  o f  ( a )  F i x e d
C h a r g e s ,  a n d  ( b )  t a x e s  i m p o s e d  o n  o r  m e a s u r e d  b y  i n c o m e  o r  e x c e s s
p r o f i t s  o f  t h e  C o m p a n y  a n d  t h e  R e s t r i c t e d  S u b s i d i a r i e s .
 

“ C o n s o l i d a t e d  N e t  I n c o m e ”  m e a n s ,  w i t h  r e s p e c t  t o  a n y  p e r i o d ,  t h e
n e t  i n c o m e  ( o r  l o s s )  o f  t h e  C o m p a n y  a n d  t h e  R e s t r i c t e d  S u b s i d i a r i e s  f o r
s u c h  p e r i o d  ( t a k e n  a s  a  c u m u l a t i v e  w h o l e ) ,  a s  d e t e r m i n e d  i n  a c c o r d a n c e
w i t h  G A A P ,  a f t e r  e l i m i n a t i n g  a l l  o f f s e t t i n g  d e b i t s  a n d  c r e d i t s  b e t w e e n
t h e  C o m p a n y  a n d  t h e  R e s t r i c t e d  S u b s i d i a r i e s  a n d  a l l  o t h e r  i t e m s  r e q u i r e d
t o  b e  e l i m i n a t e d  i n  t h e  c o u r s e  o f  t h e  p r e p a r a t i o n  o f  c o n s o l i d a t e d
f i n a n c i a l  s t a t e m e n t s  o f  t h e  C o m p a n y  a n d  t h e  R e s t r i c t e d  S u b s i d i a r i e s  i n
a c c o r d a n c e  w i t h  G A A P .
 

“ C o n s o l i d a t e d  N e t  W o r t h ”  m e a n s ,  a t  a n y  t i m e ,  ( a )  t h e  c o n s o l i d a t e d
s t o c k h o l d e r s ’  e q u i t y  o f  t h e  C o m p a n y  a n d  t h e  R e s t r i c t e d  S u b s i d i a r i e s ,  a s
d e t e r m i n e d  a c c o r d i n g  t o  G A A P ,  l e s s  ( b )  t h e  s u m  o f  ( i )  t o  t h e  e x t e n t
i n c l u d e d  i n  c l a u s e  ( a ) ,  a l l  a m o u n t s  a t t r i b u t a b l e  t o  m i n o r i t y  i n t e r e s t s ,  i f
a n y ,  i n  t h e  s e c u r i t i e s  o f  R e s t r i c t e d  S u b s i d i a r i e s ,  a n d  ( i i )  t h e  a m o u n t  b y
w h i c h  R e s t r i c t e d  I n v e s t m e n t s  e x c e e d  2 0 %  o f  t h e  a m o u n t  d e t e r m i n e d  i n
c l a u s e  ( a ) .
 

“ C o n s o l i d a t e d  T o t a l  A s s e t s ”  m e a n s ,  a t  a n y  d a t e  o f  d e t e r m i n a t i o n ,  o n
a  c o n s o l i d a t e d  b a s i s  f o r  t h e  C o m p a n y  a n d  t h e  R e s t r i c t e d  S u b s i d i a r i e s ,
t o t a l  a s s e t s ,  d e t e r m i n e d  i n  a c c o r d a n c e  w i t h  G A A P .
 

“ C o u n t e r p a r t  A m e n d e d  a n d  R e s t a t e d  C o l l a t e r a l  A g e n c y  a n d
I n t e r c r e d i t o r  A g r e e m e n t ”  m e a n s  c o u n t e r p a r t  t o  t h e  A m e n d e d  a n d  R e s t a t e d
C o l l a t e r a l  A g e n c y  a n d  I n t e r c r e d i t o r  A g r e e m e n t  a t t a c h e d  t h e r e t o  a s  E x h i b i t
A .
 

“ C r e d i t  F a c i l i t y ”  m e a n s  a n y  c r e d i t  f a c i l i t y  p r o v i d i n g  f o r  t h e
b o r r o w i n g  o f  m o n e y  o r  t h e  i s s u a n c e  o f  l e t t e r s  o f  c r e d i t  ( a )  f o r  t h e
C o m p a n y ,  o r  ( b )  f o r  a n y  R e s t r i c t e d  S u b s i d i a r y ,  i f  i t s  o b l i g a t i o n s  u n d e r
s u c h  c r e d i t  f a c i l i t y  a r e  g u a r a n t e e d  b y  t h e  C o m p a n y .
 

“ D e f a u l t ”  m e a n s  a n  e v e n t  o r  c o n d i t i o n  t h e  o c c u r r e n c e  o r  e x i s t e n c e
o f  w h i c h  w o u l d ,  w i t h  t h e  l a p s e  o f  t i m e  o r  t h e  g i v i n g  o f  n o t i c e  o r  b o t h ,
b e c o m e  a n  E v e n t  o f  D e f a u l t .
 

“ D e f a u l t  R a t e ”  s h a l l  m e a n  ( i )  i n  t h e  c a s e  o f  a n y  N o t e  d e n o m i n a t e d
i n  D o l l a r s ,  t h e  g r e a t e r  o f  2 %  o v e r  t h e  i n t e r e s t  r a t e  e x p r e s s e d  i n  s u c h
N o t e  a n d  2 %  o v e r  t h e  r a t e  a n n o u n c e d  f r o m  t i m e  t o  t i m e  i n  N e w  Y o r k  C i t y
b y  t h e  B a n k  o f  N e w  Y o r k  a s  i t s  “ b a s e ”  o r  “ p r i m e ”  r a t e  a n d  ( i i )  i n  t h e
c a s e  o f  a n y  N o t e  d e n o m i n a t e d  i n  a  c u r r e n c y  o t h e r  t h a n  D o l l a r s ,  2 %  o v e r
t h e  i n t e r e s t  r a t e  e x p r e s s e d  i n  s u c h  N o t e .
 

“ D e l a y e d  D e l i v e r y  F e e ”  s h a l l  h a v e  t h e  m e a n i n g  s p e c i f i e d  i n  S e c t i o n
2 B ( 8 ) ( i i i ) .
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“ D o c u m e n t  D e l i v e r y  D a t e ”  s h a l l  m e a n  ( i )  t h e  a p p l i c a b l e  C l o s i n g  D a y
i n  t h e  c a s e  o f  a n y   A c c e p t e d  N o t e s  t o  b e  d e n o m i n a t e d  i n  D o l l a r s ,  ( i i )  t w o
N e w  Y o r k  B u s i n e s s  D a y s  p r i o r  t o  t h e  a p p l i c a b l e  C l o s i n g  D a y  i n  t h e  c a s e
o f  a n y  A c c e p t e d  N o t e s  t o  b e  d e n o m i n a t e d  i n  B r i t i s h  P o u n d s ,  C a n a d i a n
D o l l a r s  o r  E u r o s  a n d  ( i i i )  t h r e e  N e w  Y o r k  B u s i n e s s  D a y s  p r i o r  t o  t h e
a p p l i c a b l e  C l o s i n g  D a y  i n  t h e  c a s e  o f  a n y  A c c e p t e d  N o t e s  t o  b e
d e n o m i n a t e d  i n  Y e n .
 

“ D o l l a r s ”  a n d  t h e  s y m b o l  “ $ ”  m e a n  t h e  l a w f u l  m o n e y  o f  t h e  U n i t e d
S t a t e s  o f  A m e r i c a  u n l e s s ,  i n  t h e  c a s e  o f  “ D o l l a r s ”  o r  “ $ ” ,  i f  i m m e d i a t e l y
p r e c e d e d  b y  t h e  n a m e  o f  a n o t h e r  c o u n t r y  ( e . g .  “ C a n a d i a n  D o l l a r s ” ) .
 

“ D o m e s t i c  S u b s i d i a r y ”  m e a n s ,  a t  a n y  t i m e ,  e a c h  S u b s i d i a r y  o f  t h e
C o m p a n y  ( a )  w h i c h  i s  c r e a t e d ,  o r g a n i z e d  o r  d o m e s t i c a t e d  i n  t h e  U n i t e d
S t a t e s  o r  u n d e r  t h e  l a w  o f  t h e  U n i t e d  S t a t e s  o r  a n y  s t a t e  o r  t e r r i t o r y
t h e r e o f ,  ( b )  w h i c h  w a s  i n c l u d e d  a s  a  m e m b e r  o f  t h e  C o m p a n y ’ s  a f f i l i a t e d
g r o u p  i n  t h e  C o m p a n y ’ s  m o s t  r e c e n t  c o n s o l i d a t e d  U n i t e d  S t a t e s  f e d e r a l
i n c o m e  t a x  r e t u r n ,  o r  ( c )  t h e  e a r n i n g s  o f  w h i c h  w e r e  i n c l u d a b l e  i n  t h e
t a x a b l e  i n c o m e  o f  t h e  C o m p a n y  o r  a n y  o t h e r  D o m e s t i c  S u b s i d i a r y  ( t o  t h e
e x t e n t  o f  t h e  C o m p a n y ’ s  a n d / o r  s u c h  o t h e r  D o m e s t i c  S u b s i d i a r y ’ s
o w n e r s h i p  i n t e r e s t  o f  s u c h  S u b s i d i a r y )  i n  t h e  C o m p a n y ’ s  m o s t  r e c e n t
c o n s o l i d a t e d  U n i t e d  S t a t e s  f e d e r a l  i n c o m e  t a x  r e t u r n .
 

“ E B I T D A ”  m e a n s ,  w i t h  r e s p e c t  t o  a n y  p e r i o d ,  t h e  s u m  o f  ( i )
C o n s o l i d a t e d  N e t  I n c o m e  f o r  s u c h  p e r i o d  w i t h o u t  g i v i n g  e f f e c t  t o
e x t r a o r d i n a r y  g a i n s  a n d  l o s s e s ,  g a i n s  a n d  l o s s e s  r e s u l t i n g  f r o m  c h a n g e s
i n  G A A P  o r  o n e  t i m e  n o n - r e c u r r i n g  i n c o m e  a n d  e x p e n s e s  r e s u l t i n g  f r o m
a c q u i s i t i o n s ,  p l u s  ( i i )  t o  t h e  e x t e n t  d e d u c t e d  i n  t h e  c a l c u l a t i o n  o f
C o n s o l i d a t e d  N e t  I n c o m e ,  t h e  a m o u n t  o f  a l l  i n t e r e s t  e x p e n s e ,  d e p r e c i a t i o n
e x p e n s e ,  a m o r t i z a t i o n  e x p e n s e ,  a n d  i n c o m e  t a x  e x p e n s e ;  p r o v i d e d  t h a t
E B I T D A  w i l l  i n c l u d e  o r  e x c l u d e ,  a s  a p p l i c a b l e ,  a c q u i s i t i o n s  a n d
d i v e s t i t u r e s  o f  R e s t r i c t e d  S u b s i d i a r i e s  o r  o t h e r  b u s i n e s s  u n i t s  o n  a  p r o
f o r m a  b a s i s  a s  i f  s u c h  a c q u i s i t i o n s  o  r  d i v e s t i t u r e s  o c c u r r e d  o n  t h e  f i r s t
d a y  o f  t h e  a p p l i c a b l e  p e r i o d .
 

“ E n v i r o n m e n t a l  L a w s ”  m e a n s  a n y  a n d  a l l  F e d e r a l ,  s t a t e ,  l o c a l ,  a n d
f o r e i g n  s t a t u t e s ,  l a w s ,  r e g u l a t i o n s ,  o r d i n a n c e s ,  r u l e s ,  j u d g m e n t s ,  o r d e r s ,
d e c r e e s ,  p e r m i t s ,  c o n c e s s i o n s ,  g r a n t s ,  f r a n c h i s e s ,  l i c e n s e s ,  a g r e e m e n t s
o r  g o v e r n m e n t a l  r e s t r i c t i o n s  r e l a t i n g  t o  p o l l u t i o n  a n d  t h e  p r o t e c t i o n  o f
t h e  e n v i r o n m e n t  o r  t h e  r e l e a s e  o f  a n y  m a t e r i a l s  i n t o  t h e  e n v i r o n m e n t ,
i n c l u d i n g  b u t  n o t  l i m i t e d  t o  t h o s e  r e l a t e d  t o  h a z a r d o u s  s u b s t a n c e s  o r
w a s t e s ,  a i r  e m i s s i o n s  a n d  d i s c h a r g e s  t o  w a s t e  o r  p u b l i c  s y s t e m s .
 

“ E q u i t y  S e c u r i t i e s ”  o f  a n y  P e r s o n  m e a n s  ( a )  a l l  c o m m o n  s t o c k ,
P r e f e r r e d  S t o c k ,  p a r t i c i p a t i o n s ,  s h a r e s ,  p a r t n e r s h i p  i n t e r e s t ,  m e m b e r s h i p
i n t e r e s t  o r  o t h e r  e q u i t y  i n t e r e s t  i n  a n d  o f  s u c h  P e r s o n  ( r e g a r d l e s s  o f  h o w
d e s i g n a t e d  a n d  w h e t h e r  o r  n o t  v o t i n g  o r  n o n - v o t i n g ) ,  a n d  ( b )  a l l
w a r r a n t s ,  o p t i o n s  a n d  o t h e r  r i g h t s  t o  a c q u i r e  a n y  o f  t h e  f o r e g o i n g .
 

“ E R I S A ”  m e a n s  t h e  E m p l o y e e  R e t i r e m e n t  I n c o m e   S e c u r i t y  A c t  o f
1 9 7 4 ,  a s  a m e n d e d  f r o m  t i m e  t o  t i m e ,  a n d  t h e  r u l e s  a n d  r e g u l a t i o n s
p r o m u l g a t e d  t h e r e u n d e r  f r o m  t i m e  t o  t i m e  i n  e f f e c t .
 

“ E R I S A  A f f i l i a t e ”  m e a n s  a n y  t r a d e  o r  b u s i n e s s   ( w h e t h e r  o r  n o t
i n c o r p o r a t e d )  t h a t  i s  t r e a t e d  a s  a  s i n g l e  e m p l o y e r  t o g e t h e r  w i t h  t h e
C o m p a n y  u n d e r  s e c t i o n  4 1 4  o f  t h e  C o d e .
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“ E u r o s ”  s h a l l  m e a n  t h e  s i n g l e  c u r r e n c y  o f  p a r t i c i p a t i n g  m e m b e r
s t a t e s  o f  t h e  E u r o p e a n  U n i o n .
 

“ E v e n t  o f  D e f a u l t ”  i s  d e f i n e d  i n  S e c t i o n  1 1 .
 

“ E x c h a n g e  A c t ”  m e a n s  t h e  S e c u r i t i e s  E x c h a n g e  A c t  o f  1 9 3 4 ,  a s
a m e n d e d .
 

“ F a c i l i t y ”  s h a l l  h a v e  t h e  m e a n i n g  s p e c i f i e d  i n  S e c t i o n  2 B ( 1 ) .
 

“ F i x e d  C h a r g e s ”  m e a n s ,  w i t h  r e s p e c t  t o  a n y  p e r i o d ,  t h e  s u m  o f  ( i )
I n t e r e s t  E x p e n s e  f o r  s u c h  p e r i o d ,  a n d  ( i i )  L e a s e  R e n t a l s  f o r  s u c h  p e r i o d .
 

“ F o r e i g n  S u b s i d i a r y ”  m e a n s ,  a t  a n y  t i m e ,  e a c h  S u b s i d i a r y  o f  t h e
C o m p a n y  t h a t  i s  n o t  a  D o m e s t i c  S u b s i d i a r y .
 

“ G A A P ”  m e a n s  g e n e r a l l y  a c c e p t e d  a c c o u n t i n g  p r i n c i p l e s  a s  i n  e f f e c t
f r o m  t i m e  t o  t i m e  i n  t h e  U n i t e d  S t a t e s  o f  A m e r i c a .
 

“ G o v e r n m e n t a l  A u t h o r i t y ”   m e a n s
 

( a )            t h e  g o v e r n m e n t  o f
 

( i )            t h e  U n i t e d  S t a t e s  o f  A m e r i c a  o r  a n y  S t a t e  o r  o t h e r
p o l i t i c a l  s u b d i v i s i o n  t h e r e o f ,  o r

 
( i i )            t h e  j u r i s d i c t i o n  o f  o r g a n i z a t i o n  o f  a n y  I s s u e r

S u b s i d i a r y ,  o r
 

( i i i )            a n y  j u r i s d i c t i o n  i n  w h i c h  t h e  C o m p a n y  o r  a n y
S u b s i d i a r y  c o n d u c t s  a l l  o r  a n y  p a r t  o f  i t s  b u s i n e s s ,  o r  w h i c h
a s s e r t s  j u r i s d i c t i o n  o v e r  a n y  p r o p e r t i e s  o f  t h e  C o m p a n y  o r  a n y
S u b s i d i a r y ,  o r

 
( b )            a n y  e n t i t y  e x e r c i s i n g  e x e c u t i v e ,  l e g i s l a t i v e ,  j u d i c i a l ,

r e g u l a t o r y  o r  a d m i n i s t r a t i v e  f u n c t i o n s  o f ,  o r  p e r t a i n i n g  t o ,  a n y  s u c h
g o v e r n m e n t .

 
“ G u a r a n t y ”  m e a n s ,  w i t h  r e s p e c t  t o  a n y  P e r s o n ,  a n y  o b l i g a t i o n

( e x c e p t  t h e  e n d o r s e m e n t  i n  t h e  o r d i n a r y  c o u r s e  o f  b u s i n e s s  o f  n e g o t i a b l e
i n s t r u m e n t s  f o r  d e p o s i t  o r  c o l l e c t i o n )  o f  s u c h  P e r s o n  g u a r a n t e e i n g  o r  i n
e f f e c t  g u a r a n t e e i n g  a n y  i n d e b t e d n e s s ,  d i v i d e n d  o r  o t h e r  o b l i g a t i o n  o f  a n y
o t h e r  P e r s o n  i n  a n y  m a n n e r ,  w h e t h e r  d i r e c t l y  o r  i n d i r e c t l y ,  i n c l u d i n g
( w i t h o u t  l i m i t a t i o n )  o b l i g a t i o n s  i n c u r r e d  t h r o u g h  a n  a g r e e m e n t ,
c o n t i n g e n t  o r  o t h e r w i s e ,  b y  s u c h  P e r s o n :
 

( a )            t o  p u r c h a s e  s u c h  i n d e b t e d n e s s  o r  o b l i g a t i o n  o r  a n y
p r o p e r t y  c o n s t i t u t i n g  s e c u r i t y  t h e r e f o r ;

 
( b )            t o  a d v a n c e  o r  s u p p l y  f u n d s  ( i )  f o r  t h e  p u r c h a s e  o r

p a y m e n t  o f  s u c h  i n d e b t e d n e s s  o r  o b l i g a t i o n ,  o r  ( i i )  t o  m a i n t a i n  a n y
w o r k i n g  c a p i t a l  o r  o t h e r  b a l a n c e  s h e e t  c o n d i t i o n  o r  a n y  i n c o m e
s t a t e m e n t  c o n d i t i o n  o f  a n y  o t h e r  P e r s o n  o r  o t h e r w i s e  t o  a d v a n c e  o r
m a k e  a v a i l a b l e  f u n d s  f o r  t h e  p u r c h a s e  o r  p a y m e n t  o f  s u c h  i n d e b t e d n e s s
o r  o b l i g a t i o n ;
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( c )            t o  l e a s e  p r o p e r t i e s  o r  t o  p u r c h a s e  p r o p e r t i e s  o r
s e r v i c e s  p r i m a r i l y  f o r  t h e  p u r p o s e  o f  a s s u r i n g  t h e  o w n e r  o f  s u c h
i n d e b t e d n e s s  o r  o b l i g a t i o n  o f  t h e  a b i l i t y  o f  a n y  o t h e r  P e r s o n  t o  m a k e
p a y m e n t  o f  t h e  i n d e b t e d n e s s  o r  o b l i g a t i o n ;  o r

 
( d )            o t h e r w i s e  t o  a s s u r e  t h e  o w n e r  o f  s u c h  i n d e b t e d n e s s  o r

o b l i g a t i o n  a g a i n s t  l o s s  i n  r e s p e c t  t h e r e o f .
 
I n  a n y  c o m p u t a t i o n  o f  t h e  i n d e b t e d n e s s  o r  o t h e r  l i a b i l i t i e s  o f  t h e  o b l i g o r
u n d e r  a n y  G u a r a n t y ,  t h e  i n d e b t e d n e s s  o r  o t h e r  o b l i g a t i o n s  t h a t  a r e  t h e
s u b j e c t  o f  s u c h  G u a r a n t y  s h a l l  b e  a s s u m e d  t o  b e  d i r e c t  o b l i g a t i o n s  o f
s u c h  o b l i g o r .
 

“ H a z a r d o u s  M a t e r i a l ”  m e a n s  a n y  a n d  a l l  p o l l u t a n t s ,  t o x i c  o r
h a z a r d o u s  w a s t e s  o r  a n y  o t h e r  s u b s t a n c e s  t h a t  m i g h t  p o s e  a  h a z a r d  t o
h e a l t h  o r  s a f e t y ,  t h e  r e m o v a l  o f  w h i c h  m a y  b e  r e q u i r e d  o r  t h e  g e n e r a t i o n ,
m a n u f a c t u r e ,  r e f i n i n g ,  p r o d u c t i o n ,  p r o c e s s i n g ,  t r e a t m e n t ,  s t o r a g e ,
h a n d l i n g ,  t r a n s p o r t a t i o n ,  t r a n s f e r ,  u s e ,  d i s p o s a l ,  r e l e a s e ,  d i s c h a r g e ,
s p i l l a g e ,  s e e p a g e ,  o r  f i l t r a t i o n  o f  w h i c h  i s  o r  s h a l l  b e  r e s t r i c t e d ,
p r o h i b i t e d  o r  p e n a l i z e d  b y  a n y  a p p l i c a b l e  l a w  ( i n c l u d i n g ,  w i t h o u t
l i m i t a t i o n ,  a s b e s t o s ,  u r e a  f o r m a l d e h y d e  f o a m  i n s u l a t i o n  a n d
p o l y c h l o r i n a t e d  b i p h e n y l s ) .
 

“ H e d g e  T r e a s u r y  N o t e ( s ) ”  s h a l l  m e a n ,  w i t h  r e s p e c t  t o  a n y  A c c e p t e d
N o t e ,  t h e  U n i t e d  S t a t e s  T r e a s u r y  N o t e  o r  N o t e s  w h o s e  c a s h  f l o w  d u r a t i o n
( a s  d e t e r m i n e d  b y  P r u d e n t i a l )  m o s t  c l o s e l y  m a t c h e s  t h e  d u r a t i o n  o f  s u c h
A c c e p t e d  N o t e .
 

“ h o l d e r ”  m e a n s ,  w i t h  r e s p e c t  t o  a n y  N o t e ,  t h e  P e r s o n  i n  w h o s e  n a m e
s u c h  N o t e  i s  r e g i s t e r e d  i n  t h e  r e g i s t e r  m a i n t a i n e d  b y  t h e  C o m p a n y
p u r s u a n t  t o  S e c t i o n  1 3 . 1 .
 

“ H o s t i l e  T e n d e r  O f f e r ”  s h a l l  m e a n ,  w i t h  r e s p e c t  t o  t h e  u s e  o f
p r o c e e d s  o f  a n y  N o t e ,  a n y  o f f e r  t o  p u r c h a s e ,  o r  a n y  p u r c h a s e  o f ,  s h a r e s
o f  c a p i t a l  s t o c k  o f  a n y  c o r p o r a t i o n  o r  e q u i t y  i n t e r e s t s  i n  a n y  o t h e r
e n t i t y ,  o r  s e c u r i t i e s  c o n v e r t i b l e  i n t o  o r  r e p r e s e n t i n g  t h e  b e n e f i c i a l
o w n e r s h i p  o f ,  o r  r i g h t s  t o  a c q u i r e ,  a n y  s u c h  s h a r e s  o r  e q u i t y  i n t e r e s t s ,
i f  s u c h  s h a r e s ,  e q u i t y  i n t e r e s t s ,  s e c u r i t i e s  o r  r i g h t s  a r e  o f  a  c l a s s  w h i c h
i s  p u b l i c l y  t r a d e d  o n  a n y  s e c u r i t i e s  e x c h a n g e  o r  i n  a n y  o v e r - t h e - c o u n t e r
m a r k e t ,  o t h e r  t h a n  p u r c h a s e s  o f  s u c h  s h a r e s ,  e q u i t y  i n t e r e s t s ,  s e c u r i t i e s
o r  r i g h t s  r e p r e s e n t i n g  l e s s  t h a n  5 %  o f  t h e  e q u i t y  i n t e r e s t s  o r  b e n e f i c i a l
o w n e r s h i p  o f  s u c h  c o r p o r a t i o n  o r  o t h e r  e n t i t y  f o r  p o r t f o l i o  i n v e s t m e n t
p u r p o s e s ,  a n d  s u c h  o f f e r  o r  p u r c h a s e  h a s  n o t  b e e n  d u l y  a p p r o v e d  b y  t h e
b o a r d  o f  d i r e c t o r s  o f  s u c h  c o r p o r a t i o n  o r  t h e  e q u i v a l e n t  g o v e r n i n g  b o d y
o f  s u c h  o t h e r  e n t i t y  p r i o r  t o  t h e  d a t e  o n  w h i c h  t h e  C o m p a n y  m a k e s  t h e
R e q u e s t  f o r  P u r c h a s e  o f  s u c h  N o t e .
 

“ I n d e b t e d n e s s ”  w i t h  r e s p e c t  t o  a n y  P e r s o n  m e a n s ,  a t  a n y  t i m e ,
w i t h o u t  d u p l i c a t i o n ,
 

( a )            i t s  l i a b i l i t i e s  f o r  b o r r o w e d  m o n e y  a n d  i t s  r e d e m p t i o n
o b l i g a t i o n s  i n  r e s p e c t  o f  m a n d a t o r i l y  r e d e e m a b l e  P r e f e r r e d  S t o c k ;

 
( b )            i t s  l i a b i l i t i e s  f o r  t h e  d e f e r r e d  p u r c h a s e  p r i c e  o f

p r o p e r t y  a c q u i r e d  b y  s u c h  P e r s o n  ( e x c l u d i n g  a c c o u n t s  p a y a b l e  a r i s i n g
i n  t h e  o r d i n a r y  c o u r s e  o f  b u s i n e s s  b u t  i n c l u d i n g  a l l  l i a b i l i t i e s
c r e a t e d  o r  a r i s i n g  u n d e r  a n y  c o n d i t i o n a l  s a l e  o r  o t h e r  t i t l e  r e t e n t i o n
a g r e e m e n t  w i t h  r e s p e c t  t o  a n y  s u c h  p r o p e r t y ) ;
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( c )            a l l  l i a b i l i t i e s  a p p e a r i n g  o n  i t s  b a l a n c e  s h e e t  i n

a c c o r d a n c e  w i t h  G A A P  i n  r e s p e c t  o f  C a p i t a l  L e a s e s ;
 

( d )            a l l  l i a b i l i t i e s  f o r  b o r r o w e d  m o n e y  s e c u r e d  b y  a n y  L i e n
w i t h  r e s p e c t  t o  a n y  p r o p e r t y  o w n e d  b y  s u c h  P e r s o n  ( w h e t h e r  o r  n o t  i t
h a s  a s s u m e d  o r  o t h e r w i s e  b e c o m e  l i a b l e  f o r  s u c h  l i a b i l i t i e s ) ;

 
( e )            S e c u r i t i z a t i o n  D e b t ;  a n d

 
( f )            a n y  G u a r a n t y  ( o t h e r  t h a n  t h e  S u b s i d i a r y  G u a r a n t y )  o f

s u c h  P e r s o n  w i t h  r e s p e c t  t o  l i a b i l i t i e s  o f  a  t y p e  d e s c r i b e d  i n  a n y  o f
c l a u s e s  ( a )  t h r o u g h  ( e )  h e r e o f .

 
I n d e b t e d n e s s  o f  a n y  P e r s o n  s h a l l  i n c l u d e  a l l  o b l i g a t i o n s  o f  s u c h  P e r s o n
o f  t h e  c h a r a c t e r  d e s c r i b e d  i n  c l a u s e s  ( a )  t h r o u g h  ( f )  t o  t h e  e x t e n t  s u c h
P e r s o n  r e m a i n s  l e g a l l y  l i a b l e  i n  r e s p e c t  t h e r e o f  n o t w i t h s t a n d i n g  t h a t  a n y
s u c h  o b l i g a t i o n  i s  d e e m e d  t o  b e  e x t i n g u i s h e d  u n d e r  G A A P .
 

“ I N H A M  E x e m p t i o n ”  s h a l l  h a v e  t h e  m e a n i n g  p r o v i d e d  i n  S e c t i o n
6 . 2 ( e ) .
 

“ I n s t i t u t i o n a l  I n v e s t o r ”  m e a n s  ( a )  a n y  o r i g i n a l  p u r c h a s e r  o f  a
N o t e ,  a n d  ( b )  a n y  b a n k ,  t r u s t  c o m p a n y ,  s a v i n g s  a n d  l o a n  a s s o c i a t i o n  o r
o t h e r  f i n a n c i a l  i n s t i t u t i o n ,  a n y  p e n s i o n  p l a n ,  a n y  i n v e s t m e n t  c o m p a n y ,
a n y  i n s u r a n c e  c o m p a n y ,  a n y  b r o k e r  o r  d e a l e r ,  o r  a n y  o t h e r  s i m i l a r
f i n a n c i a l  i n s t i t u t i o n  o r  e n t i t y ,  r e g a r d l e s s  o f  l e g a l  f o r m ,  h o l d i n g  m o r e
t h a n  $ 2 , 0 0 0 , 0 0 0  ( o r  i t s  e q u i v a l e n t  i n  a n o t h e r  A v a i l a b l e  C u r r e n c y )  i n  o f
t h e  a g g r e g a t e  p r i n c i p a l  a m o u n t  o f  t h e  N o t e s  t h e n  o u t s t a n d i n g  o r  m o r e  t h a n
2 0 %  o f  t h e  a g g r e g a t e  p r i n c i p a l  a m o u n t  o f  t h e  N o t e s  t h e n  o u t s t a n d i n g .
 

“ I n t e r e s t  E x p e n s e ”  m e a n s ,  w i t h  r e s p e c t  t o  t h e  C o m p a n y  a n d  t h e
R e s t r i c t e d  S u b s i d i a r i e s  f o r  a n y  p e r i o d ,  t h e  s u m ,  d e t e r m i n e d  o n  a
c o n s o l i d a t e d  b a s i s  i n  a c c o r d a n c e  w i t h  G A A P ,  o f  ( a )  a l l  i n t e r e s t  p a i d ,
a c c r u e d  o r  s c h e d u l e d  f o r  p a y m e n t  o n  t h e  I n d e b t e d n e s s  o f  t h e  C o m p a n y  a n d
t h e  R e s t r i c t e d  S u b s i d i a r i e s  d u r i n g  s u c h  p e r i o d  ( i n c l u d i n g  i n t e r e s t
a t t r i b u t a b l e  t o  C a p i t a l  L e a s e s ) ,  p l u s  ( b )  a l l  f e e s  i n  r e s p e c t  o f
o u t s t a n d i n g  l e t t e r s  o f  c r e d i t  p a i d ,  a c c r u e d  o r  s c h e d u l e d  f o r  p a y m e n t  b y
t h e  C o m p a n y  a n d  t h e  R e s t r i c t e d  S u b s i d i a r i e s  d u r i n g  s u c h  p e r i o d .
 

“ I n v e s t m e n t ”  m e a n s  a n y  i n v e s t m e n t ,  m a d e  i n  c a s h  o r  b y  d e l i v e r y  o f
p r o p e r t y ,  b y  t h e  C o m p a n y  o r  a n y  R e s t r i c t e d  S u b s i d i a r y  ( a )  i n  a n y  P e r s o n ,
w h e t h e r  b y  a c q u i s i t i o n  o f  s t o c k ,  I n d e b t e d n e s s  o r  o t h e r  o b l i g a t i o n  o r
S e c u r i t y ,  o r  b y  l o a n ,  G u a r a n t y ,  a d v a n c e ,  c a p i t a l  c o n t r i b u t i o n  o r
o t h e r w i s e ;  o r  ( b )  i n  a n y  p r o p e r t y .
 

“ I s s u a n c e  P e r i o d ”  s h a l l  h a v e  t h e  m e a n i n g  s p e c i f i e d  i n  S e c t i o n
2 B ( 2 ) .
 

“ I s s u a n c e  F e e ”  s h a l l  h a v e  t h e  m e a n i n g  p r o v i d e d  i n  S e c t i o n  2 B ( 8 )
( i i ) .
 

“ I s s u e r  S u b s i d i a r y ”  s h a l l  m e a n  ( a )  a n y  D o m e s t i c  S u b s i d i a r y  w h i c h
i s  a  S u b s i d i a r y  G u a r a n t o r  a n d  h a s  i s s u e d  o r  p r o p o s e s  t o  i s s u e  a n y  N o t e s ,
o r  ( b )  a n y  F o r e i g n  S u b s i d i a r y  w h i c h  h a s  i s s u e d  o r  p r o p o s e s  t o  i s s u e  a n y
N o t e s .
 

“ L e a s e  R e n t a l s ”  m e a n s ,  w i t h  r e s p e c t  t o  a n y  p e r i o d ,  t h e  s u m  o f  t h e
r e n t a l  a n d  o t h e r  o b l i g a t i o n s  r e q u i r e d  t o  b e  p a i d  d u r i n g  s u c h  p e r i o d  b y
t h e  C o m p a n y  o r  a n y  R e s t r i c t e d  S u b s i d i a r y  a s  l e s s e e  u n d e r  a l l  l e a s e s  o f
r e a l  o r  p e r s o n a l  p r o p e r t y  ( o t h e r  t h a n  C a p i t a l  L e a s e s )  a s  d e t e r m i n e d  o n  a
c o n s o l i d a t e d  b a s i s  f o r  t h e  C o m p a n y  a n d  t h e  R e s t r i c t e d  S u b s i d i a r i e s  i n
a c c o r d a n c e  w i t h  G A A P .
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“ L i e n ”  m e a n s ,  w i t h  r e s p e c t  t o  a n y  P e r s o n ,  a n y  m o r t g a g e ,  l i e n ,

p l e d g e ,  c h a r g e ,  s e c u r i t y  i n t e r e s t  o r  o t h e r  e n c u m b r a n c e ,  o r  a n y  i n t e r e s t  o r
t i t l e  o f  a n y  v e n d o r ,  l e s s o r ,  l e n d e r  o r  o t h e r  s e c u r e d  p a r t y  t o  o r  o f  s u c h
P e r s o n  u n d e r  a n y  c o n d i t i o n a l  s a l e  o r  o t h e r  t i t l e  r e t e n t i o n  a g r e e m e n t  o r
C a p i t a l  L e a s e ,  u p o n  o r  w i t h  r e s p e c t  t o  a n y  p r o p e r t y  o r  a s s e t  o f  s u c h
P e r s o n  ( i n c l u d i n g  i n  t h e  c a s e  o f  s t o c k ,  s t o c k h o l d e r  a g r e e m e n t s ,  v o t i n g
t r u s t  a g r e e m e n t s  a n d  a l l  s i m i l a r  a r r a n g e m e n t s ) .
 

“ M a k e - W h o l e  A m o u n t ”  i s  d e f i n e d  i n  S e c t i o n  8 . 6 .
 

“ M a t e r i a l ”  o r  “ M a t e r i a l l y ”  m e a n s  m a t e r i a l  o r  m a t e r i a l l y ,  a s  t h e
c a s e  m a y  b e ,  i n  r e l a t i o n  t o  t h e  b u s i n e s s ,  o p e r a t i o n s ,  a f f a i r s ,  f i n a n c i a l
c o n d i t i o n ,  a s s e t s ,  p r o p e r t i e s  o r  p r o s p e c t s  o f  t h e  C o m p a n y  a n d  t h e
R e s t r i c t e d  S u b s i d i a r i e s  t a k e n  a s  a  w h o l e .
 

“ M a t e r i a l  A d v e r s e  E f f e c t ”  m e a n s  a  m a t e r i a l  a d v e r s e  e f f e c t  o n  ( a )
t h e  b u s i n e s s ,  o p e r a t i o n s ,  a f f a i r s ,  f i n a n c i a l  c o n d i t i o n ,  a s s e t s  o r
p r o p e r t i e s  o f  t h e  C o m p a n y  a n d  t h e  R e s t r i c t e d  S u b s i d i a r i e s  t a k e n  a s  a
w h o l e ,  o r  ( b )  t h e  a b i l i t y  o f  t h e  C o m p a n y  o r  a n y  S u b s i d i a r y  t o  p e r f o r m  i t s
o b l i g a t i o n s  u n d e r  t h i s  A g r e e m e n t ,  t h e  N o t e s  o r  t h e  C o l l a t e r a l  D o c u m e n t s
( a s  a p p l i c a b l e ) ,  o r  ( c )  t h e  v a l i d i t y  o r  e n f o r c e a b i l i t y  o f  t h i s  A g r e e m e n t ,
t h e  N o t e s  o r  a n y  o f  t h e  C o l l a t e r a l  D o c u m e n t s .
 

“ M a t e r i a l  D o m e s t i c  S u b s i d i a r y ”  m e a n s  e a c h  D o m e s t i c  S u b s i d i a r y  o f
t h e  C o m p a n y  t h a t  a l s o  i s  a  M a t e r i a l  S u b s i d i a r y .
 

“ M a t e r i a l  F o r e i g n  S u b s i d i a r y ”  m e a n s  e a c h  F o r e i g n  S u b s i d i a r y  o f  t h e
C o m p a n y  t h a t  a l s o  i s  a  M a t e r i a l  S u b s i d i a r y .
 
“ M a t e r i a l  S u b s i d i a r i e s ”  m e a n s ,  a t  a n y  t i m e ,  ( a )  N S E  K o r e a  L t d . ,  a  K o r e a n
c o r p o r a t i o n ,  N u  S k i n  J a p a n  C o . ,  L t d . ,  a  J a p a n e s e  c o r p o r a t i o n ,  N u  S k i n
I n t e r n a t i o n a l ,  I n c . ,  a  U t a h  c o r p o r a t i o n ,  N u  S k i n  E n t e r p r i s e s  H o n g  K o n g ,
I n c . ,  a  D e l a w a r e  c o r p o r a t i o n ,  N u  S k i n  T a i w a n ,  I n c . ,  a  U t a h  c o r p o r a t i o n ,
N u  S k i n  E n t e r p r i s e s  U n i t e d  S t a t e s ,  I n c . ,  a  D e l a w a r e  c o r p o r a t i o n ,  N u  S k i n
A s i a  I n v e s t m e n t ,  I n c . ,  a  D e l a w a r e  c o r p o r a t i o n ,  a n d  N S E  P r o d u c t s ,  I n c . ,  a
D e l a w a r e  c o r p o r a t i o n ;  ( b )  a n y  I s s u e r  S u b s i d i a r y ;  a n d  ( c )  e a c h  o t h e r
S u b s i d i a r y  o f  t h e  C o m p a n y  w h i c h  h a d  r e v e n u e s  d u r i n g  t h e  f o u r  m o s t
r e c e n t l y  e n d e d  f i s c a l  q u a r t e r s  e q u a l  t o  o r  g r e a t e r  t h a n  5 . 0 %  o f  t h e
c o n s o l i d a t e d  t o t a l  r e v e n u e s  o f  t h e  C o m p a n y  a n d  i t s  S u b s i d i a r i e s  d u r i n g
s u c h  p e r i o d .

“ M u l t i e m p l o y e r  P l a n ”  m e a n s  a n y  P l a n  t h a t  i s  a  “ m u l t i e m p l o y e r  p l a n ”
( a s  s u c h  t e r m  i s  d e f i n e d  i n  s e c t i o n  4 0 0 1 ( a ) ( 3 )  o f  E R I S A ) .
 

“ N A I C  A n n u a l  S t a t e m e n t ”  s h a l l  h a v e  t h e  m e a n i n g  p r o v i d e d  i n  S e c t i o n
6 . 2 ( a ) .
 

“ N e w  Y o r k  B u s i n e s s  D a y ”  s h a l l  m e a n  a n y  d a y  o t h e r  t h a n  a  S a t u r d a y ,
a  S u n d a y  o r  a  d a y  o n  w h i c h  c o m m e r c i a l  b a n k s  i n  N e w  Y o r k  a r e  r e q u i r e d  o r
a u t h o r i z e d  t o  b e  c l o s e d .
 

“ N o t e s ”  i s  d e f i n e d  i n  S e c t i o n  1 .
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“ O f f i c e r ’ s  C e r t i f i c a t e ”  m e a n s  a  c e r t i f i c a t e  o f  a  S e n i o r  F i n a n c i a l

O f f i c e r  o r  o f  a n y  o t h e r  o f f i c e r  o f  t h e  C o m p a n y  w h o s e  r e s p o n s i b i l i t i e s
e x t e n d  t o  t h e  s u b j e c t  m a t t e r  o f  s u c h  c e r t i f i c a t e .
 

“ O v e r n i g h t  I n t e r e s t  R a t e ”  m e a n s  w i t h  r e s p e c t  t o  a n  A c c e p t e d  N o t e
d e n o m i n a t e d  i n  a  c u r r e n c y  o t h e r  t h a n  D o l l a r s ,  t h e  a c t u a l  r a t e  o f  i n t e r e s t ,
i f  a n y ,  r e c e i v e d  b y  t h e  P u r c h a s e r  w h i c h  i n t e n d s  t o  p u r c h a s e  s u c h  A c c e p t e d
N o t e  o n  t h e  o v e r n i g h t  d e p o s i t  o f  t h e  f u n d s  i n t e n d e d  t o  b e  u s e d  f o r  t h e
p u r c h a s e  o f  s u c h  A c c e p t e d  N o t e ,  i t  b e i n g  u n d e r s t o o d  t h a t  r e a s o n a b l e
e f f o r t s  w i l l  b e  m a d e  b y  o r  o n  b e h a l f  o f  t h e  P u r c h a s e r  t o  m a k e  a n y  s u c h
d e p o s i t  i n  a n  i n t e r e s t  b e a r i n g  a c c o u n t .
 

“ P a r e n t  G u a r a n t y ”  s h a l l  m e a n  t h e  g u a r a n t y  o f  t h e  C o m p a n y  p u r s u a n t
t o  S e c t i o n  2 1  h e r e o f  o f  a n y  N o t e s  i s s u e d  b y  a n y  I s s u e r  S u b s i d i a r y .
 

“ P B G C ”  m e a n s  t h e  P e n s i o n  B e n e f i t  G u a r a n t y  C o r p o r a t i o n  r e f e r r e d  t o
a n d  d e f i n e d  i n  E R I S A  o r  a n y  s u c c e s s o r  t h e r e t o .
 

“ P e r m i t t e d  S e c u r i t i z a t i o n  P r o g r a m ”  m e a n s  a n y  t r a n s a c t i o n  o r  s e r i e s
o f  t r a n s a c t i o n s  t h a t  m a y  b e  e n t e r e d  i n t o  b y  t h e  C o m p a n y  o r  a n y  R e s t r i c t e d
S u b s i d i a r y  p u r s u a n t  t o  w h i c h  t h e  C o m p a n y  o r  a n y  R e s t r i c t e d  S u b s i d i a r y
m a y  s e l l ,  c o n v e y  o r  o t h e r w i s e  t r a n s f e r  t o  ( i )  a  S e c u r i t i z a t i o n  E n t i t y  ( i n
t h e  c a s e  o f  a  t r a n s f e r  b y  t h e  C o m p a n y  o r  a n y  R e s t r i c t e d  S u b s i d i a r y )  a n d
( i i )  a n y  o t h e r  P e r s o n  ( i n  t h e  c a s e  o f  a  t r a n s f e r  b y  a  S e c u r i t i z a t i o n
E n t i t y ) ,  o r  m a y  g r a n t  a  s e c u r i t y  i n t e r e s t  i n ,  a n y  r e c e i v a b l e s  ( w h e t h e r
n o w  e x i s t i n g  o r  a r i s i n g  o r  a c q u i r e d  i n  t h e  f u t u r e )  o f  t h e  C o m p a n y  o r  a n y
R e s t r i c t e d  S u b s i d i a r y ,  a n d  a n y  a s s e t s  r e l a t e d  t h e r e t o  i n c l u d i n g  ( A )  a l l
c o l l a t e r a l  s e c u r i n g  s u c h  r e c e i v a b l e s ,  ( B )  a l l  c o n t r a c t s  a n d  c o n t r a c t
r i g h t s  a n d  a l l  g u a r a n t e e s  o r  o t h e r  o b l i g a t i o n s  i n  r e s p e c t  o f  s u c h  r e c e
i v a b l e s ,  ( C )  p r o c e e d s  o f  s u c h  r e c e i v a b l e s ,  a n d  ( D )  o t h e r  a s s e t s
( i n c l u d i n g  c o n t r a c t  r i g h t s )  t h a t  a r e  c u s t o m a r i l y  t r a n s f e r r e d  o r  i n  r e s p e c t
o f  w h i c h  s e c u r i t y  i n t e r e s t s  a r e  c u s t o m a r i l y  g r a n t e d  i n  c o n n e c t i o n  w i t h
a s s e t  s e c u r i t i z a t i o n  t r a n s a c t i o n s  i n v o l v i n g  r e c e i v a b l e s ;  p r o v i d e d  t h a t  t h e
r e s u l t a n t  S e c u r i t i z a t i o n  D e b t ,  t o g e t h e r  w i t h  a l l  o t h e r  P r i o r i t y
I n d e b t e d n e s s  t h e n  o u t s t a n d i n g ,  s h a l l  n o t  e x c e e d  t h e  a m o u n t  o f  P r i o r i t y
I n d e b t e d n e s s  p e r m i t t e d  b y  S e c t i o n  1 0 . 5 ( a ) ( i i ) .
 

“ P e r s o n ”  m e a n s  a n  i n d i v i d u a l ,  p a r t n e r s h i p ,  c o r p o r a t i o n ,  l i m i t e d
l i a b i l i t y  c o m p a n y ,  a s s o c i a t i o n ,  t r u s t ,  u n i n c o r p o r a t e d  o r g a n i z a t i o n ,  o r  a
g o v e r n m e n t  o r  a g e n c y  o r  p o l i t i c a l  s u b d i v i s i o n  t h e r e o f .
 

“ P l a n ”  m e a n s  a n  “ e m p l o y e e  b e n e f i t  p l a n ”  ( a s  d e f i n e d  i n  s e c t i o n  3 ( 3 )
o f  E R I S A )  t h a t  i s  o r ,  w i t h i n  t h e  p r e c e d i n g  f i v e  y e a r s ,  h a s  b e e n
e s t a b l i s h e d  o r  m a i n t a i n e d ,  o r  t o  w h i c h  c o n t r i b u t i o n s  a r e  o r ,  w i t h i n  t h e
p r e c e d i n g  f i v e  y e a r s ,  h a v e  b e e n  m a d e  o r  r e q u i r e d  t o  b e  m a d e ,  b y  t h e
C o m p a n y  o r  a n y  E R I S A  A f f i l i a t e  o r  w i t h  r e s p e c t  t o  w h i c h  t h e  C o m p a n y  o r
a n y  E R I S A  A f f i l i a t e  m a y  h a v e  a n y  l i a b i l i t y .
 

“ P l e d g e  A g r e e m e n t ”  m e a n s  t h e  P l e d g e  A g r e e m e n t ,  d a t e d  a s  o f  O c t o b e r
1 2 ,  2 0 0 0 ,  e x e c u t e d  a n d  d e l i v e r e d  b y  t h e  P l e d g o r s  a n d  t h e  C o l l a t e r a l
A g e n t ,  a s  a m e n d e d ,  s u p p l e m e n t e d  a n d  m o d i f i e d  f r o m  t i m e  t o  t i m e .
 

“ P l e d g e d  S e c u r i t i e s ”  m e a n s  ( a )  t h e  E q u i t y  S e c u r i t i e s  d e s c r i b e d  i n
S c h e d u l e  I  a t t a c h e d  t o  t h e  P l e d g e  A g r e e m e n t  a n d  t h e  E q u i t y  S e c u r i t i e s  o f
e a c h  P e r s o n  t h a t  b e c o m e s  a  M a t e r i a l  F o r e i g n  S u b s i d i a r y ,  i n c l u d i n g  a l l
s e c u r i t i e s  c o n v e r t i b l e  i n t o ,  a n d  r i g h t s ,  w a r r a n t s ,  o p t i o n s  a n d  o t h e r
r i g h t s  t o  p u r c h a s e  o r  o t h e r w i s e  a c q u i r e ,  a n y  o f  t h e  f o r e g o i n g  n o w  o r
h e r e a f t e r  o w n e d  b y  s u c h  P l e d g o r ,  a n d  t h e  c e r t i f i c a t e s  o r  o t h e r
i n s t r u m e n t s  r e p r e s e n t i n g  a n y  o f  t h e  f o r e g o i n g  a n d  a n y  i n t e r e s t  o f  s u c h
P l e d g o r  i n  t h e  e n t r i e s  o n  t h e  b o o k s  o f  a n y  s e c u r i t i e s  i n t e r m e d i a r y
p e r t a i n i n g  t h e r e t o  ( t h e  “ P l e d g e d  S h a r e s ” ) ,  a n d  a l l  d i v i d e n d s ,
d i s t r i b u t i o n s ,  r e t u r n s  o f  c a p i t a l ,  c a s h ,  w a r r a n t s ,  o p t i o n ,  r i g h t s ,
i n s t r u m e n t s ,  r i g h t  t o  v o t e  o r  m a n a g e  t h e  b u s i n e s s  o f  s u c h  P e r s o n  p u r s u a n t
t o  o r g a n i z a t i o n a l  d o c u m e n t s  g o v e r n i n g  t h e  r i g h t s  a n d  o b l i g a t i o n s  o f  t h e
s t o c k h o l d e r s ,  a n d  o t h e r  p r o p e r t y  o r  p r o c e e d s  f r o m  t i m e  t o  t i m e  r e c e i v e d ,
r e c e i v a b l e  o r  o t h e r w i s e  d i s t r i b u t e d  i n  r e s p e c t  o f  o r  i n  e x c h a n g e  f o r  a n y
o r  a l l  o f  s u c h  P l e d g e d  S h a r e s ;  p r o v i d e d ,  t h a t  t h e  P l e d g e d  S h a r e s  s h a l l
n o t  i n c l u d e  a n y  E q u i t y  S e c u r i t i e s  o f  s u c h  i s s u e r  i n  e x c e s s  o f  t h e  n u m b e r
o f  s h a r e s  o r  o t h e r  e q u i t y  i n t e r e s t s  o f  s u c h  i s s u e r  p o s s e s s i n g  u p  t o  b u t
n o t  e x c e e d i n g  6 5 %  o f  t h e  v o t i n g  p o w e r  o f  a l l  c l a s s e s  o f  E q u i t y  S e c u r i t i e s
e n t i t l e d  t o  v o t e  o f  s u c h  i s s u e r ,  a n d  a l l  d i v i d e n d s ,  c a s h ,  w a r r a n t s ,
r i g h t s ,  i n s t r u m e n t s  a n d  o t h e r  p r o p e r t y  o r  p r o c e e d s  f r o m  t i m e  t o  t i m e
r e c e i v e d ,  r e c e i v a b l e  o r  o t h e r w i s e  d i s t r i b u t e d  i n  r e s p e c t  o f  o r  i n
e x c h a n g e  f o r  a n y  o r  a l l  o f  s u c h  E q u i t y  S e c u r i t i e s ;  a n d  ( b )  t o  t h e  e x t e n t
n o t  c o v e r e d  b y  c l a u s e  ( a )  a b o v e ,  a l l  p r o c e e d s  o f  a n y  o r  a l l  o f  t h e
f o r e g o i n g .
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“ P l e d g o r ”  m e a n s  e a c h  P e r s o n  w h o  p l e d g e s  P l e d g e d  S e c u r i t i e s  u n d e r

t h e  P l e d g e  A g r e e m e n t .
 

“ P r e f e r r e d  S t o c k ”  m e a n s  a n y  c l a s s  o f  c a p i t a l  s t o c k  o f  a  c o r p o r a t i o n
t h a t  i s  p r e f e r r e d  o v e r  a n y  o t h e r  c l a s s  o f  c a p i t a l  s t o c k  o f  s u c h
c o r p o r a t i o n  a s  t o  t h e  p a y m e n t  o f  d i v i d e n d s  o r  t h e  p a y m e n t  o f  a n y  a m o u n t
u p o n  l i q u i d a t i o n  o r  d i s s o l u t i o n  o f  s u c h  c o r p o r a t i o n .
 

“ P r i o r i t y  I n d e b t e d n e s s ”  m e a n s  ( w i t h o u t  d u p l i c a t i o n )  t h e  s u m  o f  ( a )
a n y  u n s e c u r e d  I n d e b t e d n e s s  o f  t h e  R e s t r i c t e d  S u b s i d i a r i e s  o t h e r  t h a n  ( i )
g u a r a n t e e s  u n d e r  t h e  S u b s i d i a r y  G u a r a n t y ,  ( i i )  I n d e b t e d n e s s  o f  a
R e s t r i c t e d  S u b s i d i a r y  i f  ( x )  t h e  C o m p a n y  h a s  g u a r a n t e e d  s u c h
I n d e b t e d n e s s  o r  i s  a  p r i m a r y  o b l i g o r  o f  s u c h  I n d e b t e d n e s s ,  a n d  ( y )  t h e
h o l d e r  o f  s u c h  I n d e b t e d n e s s  b e c o m e s  a  p a r t y  t o  t h e  A m e n d e d  a n d  R e s t a t e d
C o l l a t e r a l  A g e n c y  a n d  I n t e r c r e d i t o r  A g r e e m e n t  ( p r o v i d e d  t h a t  u n t i l  t h e
h o l d e r  o f  s u c h  I n d e b t e d n e s s  b e c o m e s  a  p a r t y  t o  t h e  A m e n d e d  a n d  R e s t a t e d
C o l l a t e r a l  A g e n c y  a n d  I n t e r c r e d i t o r  A g r e e m e n t ,  s u c h  I n d e b t e d n e s s  w i l l  b e
c o n s i d e r e d  P r i o r i t y  I n d e b t e d n e s s ) ,  ( i i i )  I n d e b t e d n e s s  o w e d  t o  t h e
C o m p a n y  o r  a n y  o t h e r  R e s t  r i c t e d  S u b s i d i a r y ,  a n d  ( i v )  I n d e b t e d n e s s  o f
I s s u e r  S u b s i d i a r i e s  e v i d e n c e d  b y  t h e  N o t e s  a n d  ( b )  I n d e b t e d n e s s  o f  t h e
C o m p a n y  a n d  i t s  R e s t r i c t e d  S u b s i d i a r i e s  s e c u r e d  b y  a  L i e n  n o t  p e r m i t t e d
b y  p a r a g r a p h s  ( a )  t h r o u g h  ( m )  o f  S e c t i o n  1 0 . 3 ,  a n d  ( c )  S e c u r i t i z a t i o n
D e b t .
 

“ p r o p e r t y ”  o r  “ p r o p e r t i e s ”  m e a n s  a n d  i n c l u d e s  e a c h  a n d  e v e r y
i n t e r e s t  i n  a n y  p r o p e r t y  o r  a s s e t ,  w h e t h e r  t a n g i b l e  o r  i n t a n g i b l e  a n d
w h e t h e r  r e a l ,  p e r s o n a l  o r  m i x e d .
 

“ P r u d e n t i a l ”  s h a l l  m e a n  P r u d e n t i a l  I n v e s t m e n t  M a n a g e m e n t ,  I n c . .
 

“ P r u d e n t i a l  A f f i l i a t e ”  s h a l l  m e a n  ( i )  a n y  c o r p o r a t i o n  o r  o t h e r
e n t i t y  c o n t r o l l i n g ,  c o n t r o l l e d  b y ,  o r  u n d e r  c o m m o n  c o n t r o l  w i t h ,
P r u d e n t i a l  a n d  ( i i )  a n y  m a n a g e d  a c c o u n t  o r  i n v e s t m e n t  f u n d  w h i c h  i s
m a n a g e d  b y  P r u d e n t i a l  o r  a  P r u d e n t i a l  A f f i l i a t e  d e s c r i b e d  i n  c l a u s e  ( i )
o f  t h i s  d e f i n i t i o n .   F o r  p u r p o s e s  o f  t h i s  d e f i n i t i o n  t h e  t e r m s  “ c o n t r o l ” ,
“ c o n t r o l l i n g ”  a n d  “ c o n t r o l l e d ”  s h a l l  m e a n  t h e  o w n e r s h i p ,  d i r e c t l y  o r
t h r o u g h  s u b s i d i a r i e s ,  o f  a  m a j o r i t y  o f  a  c o r p o r a t i o n ’ s  o r  o t h e r  P e r s o n ’ s
v o t i n g  s t o c k  o r  e q u i v a l e n t  v o t i n g  s e c u r i t i e s  o r  i n t e r e s t s .
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“ P T E ”  s h a l l  h a v e  t h e  m e a n i n g  p r o v i d e d  i n  S e c t i o n  6 . 2 ( a ) .

 
“ P u r c h a s e r s ”  s h a l l  m e a n  w i t h  r e s p e c t  t o  a n y  A c c e p t e d  N o t e s ,

P r u d e n t i a l  a n d / o r  t h e  P r u d e n t i a l  A f f i l i a t e ( s )  w h i c h  a r e  p u r c h a s i n g  s u c h
A c c e p t e d  N o t e s .
 

“ Q P A M  E x e m p t i o n ”  s h a l l  h a v e  t h e  m e a n i n g  p r o v i d e d  i n  S e c t i o n
6 . 2 ( d ) .
 

“ Q u o t a t i o n ”  s h a l l  h a v e  t h e  m e a n i n g  p r o v i d e d  i n  S e c t i o n  2 B ( 4 ) .
 

“ R e q u e s t  f o r  P u r c h a s e ”  s h a l l  h a v e  t h e  m e a n i n g  s p e c i f i e d  i n  S e c t i o n
2 B ( 3 ) .
 

“ R e q u i r e d  H o l d e r ( s ) ”  s h a l l  m e a n  t h e  h o l d e r  o r  h o l d e r s  o f  a t  l e a s t
5 1 %  o f  t h e  a g g r e g a t e  p r i n c i p a l  a m o u n t  o f  t h e  N o t e s  o r  o f  a  S e r i e s  o f
N o t e s ,  a s  t h e  c o n t e x t  m a y  r e q u i r e ,  f r o m  t i m e  t o  t i m e  o u t s t a n d i n g  a n d ,  i f
n o  N o t e s  a r e  o u t s t a n d i n g ,  s h a l l  m e a n  P r u d e n t i a l .
 

“ R e s c h e d u l e d  C l o s i n g  D a y ”  s h a l l  h a v e  t h e  m e a n i n g  s p e c i f i e d  i n
S e c t i o n  2 B ( 7 ) .
 

“ R e s p o n s i b l e  O f f i c e r ”  m e a n s  a n y  S e n i o r  F i n a n c i a l  O f f i c e r  a n d  a n y
o t h e r  o f f i c e r  o f  t h e  C o m p a n y  o r  i t s  S u b s i d i a r i e s  w i t h  r e s p o n s i b i l i t y  f o r
t h e  a d m i n i s t r a t i o n  o f  t h e  r e l e v a n t  p o r t i o n  o f  t h i s  A g r e e m e n t  o r  t h e
C o l l a t e r a l  D o c u m e n t s .
 

“ R e s t r i c t e d  I n v e s t m e n t s ”  m e a n s  a l l  I n v e s t m e n t s  e x c e p t  a n y  o f  t h e
f o l l o w i n g :   ( i )  p r o p e r t y  t o  b e  u s e d  i n  t h e  o r d i n a r y  c o u r s e  o f  b u s i n e s s ;
( i i )  a s s e t s  a r i s i n g  f r o m  t h e  s a l e  o f  g o o d s  a n d  s e r v i c e s  i n  t h e  o r d i n a r y
c o u r s e  o f  b u s i n e s s ;  ( i i i )  I n v e s t m e n t s  i n  o n e  o r  m o r e  R e s t r i c t e d
S u b s i d i a r i e s  o r  a n y  P e r s o n  t h a t  i m m e d i a t e l y  b e c o m e s  a  R e s t r i c t e d
S u b s i d i a r y ;  ( i v )  I n v e s t m e n t s  e x i s t i n g  a t  t h e  d a t e  o f  t h i s  A g r e e m e n t ;  ( v )
I n v e s t m e n t s  i n  o b l i g a t i o n s ,  m a t u r i n g  w i t h i n  o n e  y e a r ,  i s s u e d  b y  o r
g u a r a n t e e d  b y  t h e  U n i t e d  S t a t e s  o f  A m e r i c a ,  o r  a n  a g e n c y  t h e r e o f ,  o r
C a n a d a ,  o r  a n y  p r o v i n c e  t h e r e o f ;  ( v i )  I n v e s t m e n t s  i n  t a x - e x e m p t
o b l i g a t i o n s ,  m a t u r i n g  w i t h i n  o n e  y e a r ,  w h i c h  a r e  r a t e d  i n  o n e  o f  t h e  t o p
t w o  r a t i n g  c l a s s i f i c a t i o n s  b y  a t  l e a s t  o n e  n a t i o n a l  r a t i n g  a g e n c y ;  ( v i i )
I n v e s t m e n t s  i n  c e r t i f i c a t e s  o f  d e p o s i t  o r  b a n k e r ’ s  a c c e p t a n c e s  m a t u r i n g
w i t h i n  o n e  y e a r  i s s u e d  b y  B a n k  o f  A m e r i c a  o r  o t h e r  c o m m e r c i a l  b a n k s
w h i c h  a r e  r a t e d  i n  o n e  o f  t h e  t o p  t w o  r a t i n g  c l a s s i f i c a t i o n s  b y  a t  l e s t
o n e  n a t i o n a l  r a t i n g  a g e n c y ;  ( v i i i )  I n v e s t m e n t s  i n  c o m m e r c i a l  p a p e r ,
m a t u r i n g  w i t h i n  2 7 0  d a y s ,  r a t e d  i n  o n e  o f  t h e  t o p  t w o  r a t i n g
c l a s s i f i c a t i o n s  b y  a t  l e a s t  o n e  n a t i o n a l  r a t i n g  a g e n c y ;  ( i x )  I n v e s t m e n t s
i n  r e p u r c h a s e  a g r e e m e n t s ;  ( x )  t r e a s u r y  s t o c k ;  ( x i )  I n v e s t m e n t s  i n  m o n e y
m a r k e t  i n s t r u m e n t  p r o g r a m s  w h i c h  a r e  c l a s s i f i e d  a s  c u r r e n t  a s s e t s  i n
a c c o r d a n c e  w i t h  G A A P ;  ( x i i )  I n v e s t m e n t s  i n  f o r e i g n  c u r r e n c y  r i s k  h e d g i n g
c o n t r a c t s  u s e d  i n  t h e  o r d i n a r y  c o u r s e  o f  b u s i n e s s ;  a n d  ( x i i i )  I n v e s t m e n t s
i n  S e c u r i t i z a t i o n  E n t i t i e s .
 

“ R e s t r i c t e d  S u b s i d i a r y ”  m e a n s  a n y  S u b s i d i a r y  ( a )  a t  l e a s t  a
m a j o r i t y  o f  t h e  v o t i n g  s e c u r i t i e s  o f  w h i c h  a r e  o w n e d  b y  t h e  C o m p a n y
a n d / o r  o n e  o r  m o r e  W h o l l y - O w n e d  R e s t r i c t e d  S u b s i d i a r i e s ,  a n d  ( b )  w h i c h
t h e  C o m p a n y  h a s  n o t  d e s i g n a t e d  a s  a n  U n r e s t r i c t e d  S u b s i d i a r y  i n
a c c o r d a n c e  w i t h  S e c t i o n  1 0 . 8 ;  p r o v i d e d  t h a t  u p o n  a n y  U n r e s t r i c t e d
S u b s i d i a r y  b e c o m i n g  a  M a t e r i a l  S u b s i d i a r y ,  i t  s h a l l  i m m e d i a t e l y  b e
d e e m e d  t o  b e  a  R e s t r i c t e d  S u b s i d i a r y .
 

“ S e c u r i t i e s  A c t ”  m e a n s  t h e  S e c u r i t i e s  A c t  o f  1 9 3 3 ,  a s  a m e n d e d  f r o m
t i m e  t o  t i m e .
 

“ S e c u r i t y ”  h a s  t h e  m e a n i n g  s e t  f o r t h  i n  s e c t i o n  2 ( l )  o f  t h e
S e c u r i t i e s  A c t .
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“ S e c u r i t i z a t i o n  D e b t ”  f o r  t h e  C o m p a n y  a n d  t h e  R e s t r i c t e d
S u b s i d i a r i e s  s h a l l  m e a n ,  i n  c o n n e c t i o n  w i t h  a n y  P e r m i t t e d  S e c u r i t i z a t i o n
P r o g r a m ,  ( a )  a n y  a m o u n t  a s  t o  w h i c h  a n y  S e c u r i t i z a t i o n  E n t i t y  o r  o t h e r
P e r s o n  h a s  r e c o u r s e  t o  t h e  C o m p a n y  o r  a n y  R e s t r i c t e d  S u b s i d i a r y  w i t h
r e s p e c t  t o  s u c h  P e r m i t t e d  S e c u r i t i z a t i o n  P r o g r a m  b y  w a y  o f  a  G u a r a n t y
a n d  ( b )  t h e  a m o u n t  o f  a n y  r e s e r v e  a c c o u n t  o r  s i m i l a r  a c c o u n t  o r  a s s e t
s h o w n  a s  a n  a s s e t  o f  t h e  C o m p a n y  o r  a  R e s t r i c t e d  S u b s i d i a r y  u n d e r  G A A P
t h a t  h a s  b e e n  p l e d g e d  t o  a n y  S e c u r i t i z a t i o n  E n t i t y  o r  a n y  o t h e r  P e r s o n  i n
c o n n e c t i o n  w i t h  s u c h  P e r m i t t e d  S e c u r i t i z a t i o n  P r o g r a m .
 

“ S e c u r i t i z a t i o n  E n t i t y ”  m e a n s  a  w h o l l y - o w n e d  S u b s i d i a r y  o f  t h e
C o m p a n y  ( o r  a n o t h e r  P e r s o n  i n  w h i c h  t h e  C o m p a n y  o r  a n y  o f  i t s
S u b s i d i a r i e s  m a k e s  a n  i n v e s t m e n t  a n d  t o  w h i c h  t h e  C o m p a n y  o r  a n y  o f  i t s
S u b s i d i a r i e s  t r a n s f e r s  r e c e i v a b l e s  a n d  r e l a t e d  a s s e t s )  t h a t  e n g a g e s  i n  n o
a c t i v i t i e s  o t h e r  t h a n  i n  c o n n e c t i o n  w i t h  t h e  f i n a n c i n g  o f  r e c e i v a b l e s  a n d
t h a t  i s  d e s i g n a t e d  b y  t h e  B o a r d  o f  D i r e c t o r s  o f  t h e  C o m p a n y  ( a s  p r o v i d e d
b e l o w )  a s  a  S e c u r i t i z a t i o n  E n t i t y  ( i )  n o  p o r t i o n  o f  t h e  I n d e b t e d n e s s  o r
a n y  o t h e r  o b l i g a t i o n s  ( c o n t i n g e n t  o r  o t h e r w i s e )  o f  w h i c h  ( A )  i s
g u a r a n t e e d  b y  t h e  C o m p a n y  o r  a n y  o f  i t s  S u b s i d i a r i e s  ( e x c l u d i n g
g u a r a n t e e s  o f  o b l i g a t i o n s  ( o t h e r  t h a n  t h e  p r i n c i p a l  o f ,  a n d  i n t e r e s t  o n ,
I n d e b t e d n e s s )  p u r s u a n t  t o  S t a n d a r d  S e c u r i t i z a t i o n  U n d e r t a k i n g s ) ,  ( B )  i s
r e c o u r s e  t o  o r  o b l  i g a t e s  t h e  C o m p a n y  o r  a n y  o f  i t s  S u b s i d i a r i e s  i n  a n y
w a y  o t h e r  t h a n  p u r s u a n t  t o  S t a n d a r d  S e c u r i t i z a t i o n  U n d e r t a k i n g s ,  o r  ( C )
s u b j e c t s  a n y  p r o p e r t y  o r  a s s e t  o f  t h e  C o m p a n y  o r  a n y  o t h e r  S u b s i d i a r y  o f
t h e  C o m p a n y ,  d i r e c t l y  o r  i n d i r e c t l y ,  c o n t i n e n t l y  o r  o t h e r w i s e ,  t o  t h e
s a t i s f a c t i o n  t h e r e o f ,  o t h e r  t h a n  p u r s u a n t  t o  S t a n d a r d  S e c u r i t i z a t i o n
U n d e r t a k i n g s ,  ( i i )  w i t h  w h i c h  n e i t h e r  t h e  C o m p a n y  n o r  a n y  o f  i t s
S u b s i d i a r i e s  h a s  a n y  m a t e r i a l  c o n t r a c t ,  a g r e e m e n t ,  a r r a n g e m e n t  o r
u n d e r s t a n d i n g  o t h e r  t h a n  o n  t e r m s  n o  l e s s  f a v o r a b l e  t o  t h e  C o m p a n y  o r
s u c h  S u b s i d i a r y  t h a n  t h o s e  t h a t  m i g h t  b e  o b t a i n e d  a t  t h e  t i m e  f r o m
P e r s o n s  t h a t  a r e  n o t  A f f i l i a t e s  o f  t h e  C o m p a n y ,  o t h e r  t h a n  f e e s  p a y a b l e
i n  t h e  o r d i n a r y  c o u r s e  o f  b u s i n e s s  i n  c o n n e c t i o n  w i t h  s e r v i c i n g
r e c e i v a b l e s  o f  s u c h  e n t i t y ,  a n d  ( i i i )  t o  w h i c h  n e i t h e r  t h e  C o m p a n y  n o r
a n y  o f  i t s  S u b s i d i a r i e s  h a s  a n y  o b l i g a t i o n  t o  m a i n t a i n  o r  p r e s e r v e  s u c h
e n t i t y ’ s  f i n a n c i a l  c o n d i t i o n  o r  c a u s e  s u c h  e n t i t y  t o  a c h i e v e  c e r t a i n
l e v e l s  o f  o p e r a t i n g  r e s u l t s .
 

“ S e n i o r  F i n a n c i a l  O f f i c e r ”  m e a n s  t h e  c h i e f  f i n a n c i a l  o f f i c e r ,
p r i n c i p a l  a c c o u n t i n g  o f f i c e r ,  t r e a s u r e r  o r  c o m p t r o l l e r  o f  t h e  C o m p a n y .
 

“ S e n i o r  S e c u r e d  C r e d i t o r ”  m e a n s  ( a )  e a c h  h o l d e r  o f  a  N o t e ,  ( b )  e a c h
h o l d e r  o f  a  n o t e  d u e   i s s u e d  p u r s u a n t  t o  t h a t  c e r t a i n  N o t e  P u r c h a s e
A g r e e m e n t  d a t e d  a s  o f  O c t o b e r  1 2 ,  2 0 0 0 ,  a s  a m e n d e d ,  ( c )  e a c h  h o l d e r  o f  a
n o t e  i s s u e d  p u r s u a n t  t o  t h a t  c e r t a i n  P r i v a t e  S h e l f  A g r e e m e n t  d a t e d  A u g u s t
2 6 ,  2 0 0 3 ,  a s  a m e n d e d  a n d  ( d )  e a c h  l e n d e r  u n d e r  a  S i g n i f i c a n t  C r e d i t
F a c i l i t y .
 

“ S e n i o r  S e c u r e d  I n d e b t e d n e s s ”  m e a n s  t h e  I n d e b t e d n e s s  o f  t h e
C o m p a n y  u n d e r  ( a )  t h i s  A g r e e m e n t  a n d  t h e  N o t e s ,  ( b )  t h e  n o t e s  i s s u e d
p u r s u a n t  t o  t h a t  c e r t a i n  N o t e  P u r c h a s e  A g r e e m e n t  d a t e d  a s  o f  O c t o b e r  1 2 ,
2 0 0 0 ,  ( c )  t h e  n o t e s  i s s u e d  p u r s u a n t  t o  t h a t  c e r t a i n  P r i v a t e  S h e l f
A g r e e m e n t  d a t e d  A u g u s t  2 6 ,  2 0 0 3 ,  a s  a m e n d e d  a n d  ( d )  a n y  S i g n i f i c a n t
C r e d i t  F a c i l i t y .
 

“ S i g n i f i c a n t  C r e d i t  F a c i l i t y ”  m e a n s  ( a )  a n y  C r e d i t  F a c i l i t y  t h a t  h a s
a t  l e a s t  $ 7 , 5 0 0 , 0 0 0  a v a i l a b l e  t o  b e  b o r r o w e d  a n d / o r  o u t s t a n d i n g  a t  a n y
t i m e ,  a n d  ( b )  a n y  C r e d i t  F a c i l i t y  i f  t h e  a g g r e g a t e  a m o u n t  a v a i l a b l e  t o  b e
b o r r o w e d  a n d / o r  o u t s t a n d i n g  u n d e r  a l l  o f  t h e  C r e d i t  F a c i l i t i e s  e x c e e d s
$ 2 5 , 0 0 0 , 0 0 0  a t  a n y  t i m e ;  p r o v i d e d  t h a t  t h e  t e r m  “ S i g n i f i c a n t  C r e d i t
F a c i l i t y ”  s h a l l  n o t  i n c l u d e  a n y  P r i o r i t y  I n d e b t e d n e s s  t o  t h e  e x t e n t  t h a t
s u c h  P r i o r i t y  I n d e b t e d n e s s  i s  p e r m i t t e d  b y  S e c t i o n  1 0 . 5 ( a ) ( i i ) ,  a n y
I n d e b t e d n e s s  s e c u r e d  b y  a  L i e n  p e r m i t t e d  b y  S e c t i o n  1 0 . 3 ( h ) ,  o r  a n y
I n d e b t e d n e s s   s e c u r e d  b y  a  L i e n  r e n e w i n g ,  e x t e n d i n g  o r  r e p l a c i n g  L i e n s  a s
d e s c r i b e d  i n  S e c t i o n  1 0 . 3 ( m ) .
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“ S t a n d a r d  S e c u r i t i z a t i o n  U n d e r t a k i n g s ”  m e a n s  r e p r e s e n t a t i o n s ,

w a r r a n t i e s ,  c o v e n a n t s  a n d  i n d e m n i t i e s  e n t e r e d  i n t o  b y  t h e  C o m p a n y  o r  a n y
o f  i t s  S u b s i d i a r i e s  t h a t  a r e  r e a s o n a b l y  c u s t o m a r y  i n  a  r e c e i v a b l e s
s e c u r i t i z a t i o n  t r a n s a c t i o n .
 

“ S t r u c t u r i n g  F e e ”  s h a l l  h a v e  t h e  m e a n i n g  p r o v i d e d  i n  S e c t i o n  2 B ( 8 )
( i ) .
 

“ S u b s i d i a r y ”  m e a n s ,  a s  t o  a n y  P e r s o n ,  ( a )  a n y  c o r p o r a t i o n  o f  w h i c h
m o r e  t h a n  5 0 %  o f  t h e  i s s u e d  a n d  o u t s t a n d i n g  E q u i t y  S e c u r i t i e s  h a v i n g
o r d i n a r y  v o t i n g  p o w e r  t o  e l e c t  a  m a j o r i t y  o f  t h e  B o a r d  o f  D i r e c t o r s  o f
s u c h  c o r p o r a t i o n  ( i r r e s p e c t i v e  o f  w h e t h e r  a t  t h e  t i m e  c a p i t a l  s t o c k  o f  a n y
o t h e r  c l a s s  o r  c l a s s e s  o f  s u c h  c o r p o r a t i o n  s h a l l  o r  m i g h t  h a v e  v o t i n g
p o w e r  u p o n  t h e  o c c u r r e n c e  o f  a n y  c o n t i n g e n c y )  i s  a t  t h e  t i m e  d i r e c t l y  o r
i n d i r e c t l y  o w n e d  o r  c o n t r o l l e d  b y  s u c h  P e r s o n ,  b y  s u c h  P e r s o n  a n d  o n e  o r
m o r e  o f  i t s  S u b s i d i a r i e s  o r  b y  o n e  o r  m o r e  o f  s u c h  P e r s o n ’ s  o t h e r
S u b s i d i a r i e s ,  ( b )  a n y  p a r t n e r s h i p ,  j o i n t  v e n t u r e ,  l i m i t e d  l i a b i l i t y
c o m p a n y  o r  o t h e r  a s s o c i a t i o n  o f  w h i c h  m o r e  t h a n  5 0 %  o f  t h e  e q u i t y
i n t e r e s t  h a v i n g  t h e  p o w e r  t o  v o t e ,  d i r e c t  o r  c o n t r o l  t h e  m a n a g e m e n t  o f
s u c h  p  a r t n e r s h i p ,  j o i n t  v e n t u r e ,  l i m i t e d  l i a b i l i t y  c o m p a n y  o r  o t h e r
a s s o c i a t i o n  i s  a t  t h e  t i m e  o w n e d  a n d  c o n t r o l l e d  b y  s u c h  P e r s o n ,  b y  s u c h
P e r s o n  a n d  o n e  o r  m o r e  o f  t h e  o t h e r  S u b s i d i a r i e s  o r  b y  o n e  o r  m o r e  o f
s u c h  P e r s o n ’ s  o t h e r  S u b s i d i a r i e s ,  o r  ( c )  a n y  o t h e r  P e r s o n  i n c l u d e d  i n  t h e
f i n a n c i a l  s t a t e m e n t s  o f  s u c h  P e r s o n  o n  a  c o n s o l i d a t e d  b a s i s . .   U n l e s s  t h e
c o n t e x t  o t h e r w i s e  c l e a r l y  r e q u i r e s ,  a n y  r e f e r e n c e  t o  a  “ S u b s i d i a r y ”  i s  a
r e f e r e n c e  t o  a  S u b s i d i a r y  o f  t h e  C o m p a n y .
 

“ S u b s i d i a r y  G u a r a n t o r s ”  m e a n s  a l l  c u r r e n t  a n d  f u t u r e  M a t e r i a l
D o m e s t i c  S u b s i d i a r i e s  o f  t h e  C o m p a n y .
 

“ S u b s i d i a r y  G u a r a n t y ”  m e a n s  t h a t  c e r t a i n  S u b s i d i a r y  G u a r a n t y ,
s u b s t a n t i a l l y  i n  t h e  f o r m  o f  E x h i b i t  E  h e r e t o ,  d a t e d  a s  o f  t h e  d a t e
h e r e o f ,  e x e c u t e d  a n d  d e l i v e r e d  b y  t h e  S u b s i d i a r y  G u a r a n t o r s ,  a s  a m e n d e d ,
s u p p l e m e n t e d  a n d  m o d i f i e d  f r o m  t i m e  t o  t i m e .
 

“ S w a p  A g r e e m e n t ”  m e a n s  ( a )  a n y  a n d  a l l  r a t e  s w a p  t r a n s a c t i o n s ,
b a s i s  s w a p s ,  f o r w a r d  r a t e  t r a n s a c t i o n s ,  i n t e r e s t  r a t e  o p t i o n s ,  f o r w a r d
f o r e i g n  e x c h a n g e  t r a n s a c t i o n s ,  c a p  t r a n s a c t i o n s ,  f l o o r  t r a n s a c t i o n s ,
c o l l a r  t r a n s a c t i o n s ,  c u r r e n c y  s w a p  t r a n s a c t i o n s ,  c r o s s - c u r r e n c y  r a t e  s w a p
t r a n s a c t i o n s ,  c u r r e n c y  o p t i o n s ,  o r  a n y  o t h e r  s i m i l a r  t r a n s a c t i o n s  o r  a n y
c o m b i n a t i o n  o f  a n y  o f  t h e  f o r e g o i n g  ( i n c l u d i n g  a n y  o p t i o n s  t o  e n t e r  i n t o
a n y  o f  t h e  f o r e g o i n g ) ,  p r o v i d e d  t h a t  a n y  s u c h  t r a n s a c t i o n  i s  g o v e r n e d  b y
o r  s u b j e c t  t o  a  M a s t e r  A g r e e m e n t ,  a n d  ( b )  a n y  a n d  a l l  t r a n s a c t i o n s  o f  a n y
k i n d ,  a n d  t h e  r e l a t e d  c o n f i r m a t i o n s ,  w h i c h  a r e  s u b j e c t  t o  t h e  t e r m s  a n d
c o n d i t i o n s  o f ,  o r  g o v e r n e d  b y ,  a n y  f o r m  o f  m a s t e r  a g r e e m e n t  p u b l i s h e d  b y
t h e  I n t e r n a t i o n a l  S w a p s  a n d  D e r i v a t i v e s  A s s o c i a t i o n ,  I n c . ,  o r  a n y  o t h e r
m a s t e r  a g r e e m e n t  p u b l i s h e d  b y  a n y  s u c c e s s o r  o r g a n i z a t i o n  t h e r e t o  ( a n y
s u c h  m a s t e r  a g r e e m e n t ,  t o g e t h e r  w i t h  a n y  r e l a t e d  s c h e d u l e s ,  a s  a m e n d e d ,
r e s t a t e d ,  e x t e n d e d ,  s u p p l e m e n t e d  o r  o t h e r w i s e  m o d i f i e d  i n  w r i t i n g  f r o m
t i m e  t o  t i m e ,  a  “ M a s t e r  A g r e e m e n t ” ) ,  i n c l u d i n g  a n y  s u c h  o b l i g a t i o n s  o r
l i a b i l i t i e s  u n d e r  a n y  M a s t e r  A g r e e m e n t .
 

“ T a x e s ”  i s  d e f i n e d  i n  S e c t i o n  1 4 . 4 ( a ) .
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“ T o t a l  I n d e b t e d n e s s ”  m e a n s ,  a t  a n y  d a t e  o f  d e t e r m i n a t i o n ,  t h e  s u m

o f  ( i )  t h e  t o t a l  o f  a l l  I n d e b t e d n e s s  o f  t h e  C o m p a n y  a n d  t h e  R e s t r i c t e d
S u b s i d i a r i e s  o u t s t a n d i n g  o n  s u c h  d a t e ,  a f t e r  e l i m i n a t i n g  a l l  o f f s e t t i n g
d e b i t s  a n d  c r e d i t s  b e t w e e n  t h e  C o m p a n y  a n d  t h e  R e s t r i c t e d  S u b s i d i a r i e s
a n d  a l l  o t h e r  i t e m s  r e q u i r e d  t o  b e  e l i m i n a t e d  i n  t h e  c o u r s e  o f  t h e
p r e p a r a t i o n  o f  c o n s o l i d a t e d  f i n a n c i a l  s t a t e m e n t s  o f  t h e  C o m p a n y  a n d  t h e
R e s t r i c t e d  S u b s i d i a r i e s  i n  a c c o r d a n c e  w i t h  G A A P ,  p l u s  ( i i )  t h e  a g g r e g a t e
a m o u n t  o f  I n d e b t e d n e s s  o f  t h e  C o m p a n y  t o  a n y  o f  i t s  R e s t r i c t e d
S u b s i d i a r i e s  t h a t  i s  n o t  s u b o r d i n a t e d  t o  t h e  N o t e s  p u r s u a n t  t o  t h e
A m e n d e d  a n d  R e s t a t e d  S u b o r d i n a t i o n  A g r e e m e n t .
 

“ U n r e s t r i c t e d  S u b s i d i a r y ”  m e a n s  a n y  S u b s i d i a r y  w h i c h  i s  d e s i g n a t e d
a s  a n  U n r e s t r i c t e d  S u b s i d i a r y  o n  S c h e d u l e  B  o r  i s  d e s i g n a t e d  a s  s u c h  i n
w r i t i n g  b y  t h e  C o m p a n y  t o  e a c h  o f  t h e  h o l d e r s  o f  t h e  N o t e s  p u r s u a n t  t o
S e c t i o n  1 0 . 8 ;  p r o v i d e d  t h a t  n o  M a t e r i a l  S u b s i d i a r y  s h a l l  b e  a n
U n r e s t r i c t e d  S u b s i d i a r y .
 

“ W h o l l y - O w n e d  R e s t r i c t e d  S u b s i d i a r y ”  m e a n s ,  a t  a n y  t i m e ,  ( a )  w i t h
r e s p e c t  t o  D o m e s t i c  S u b s i d i a r i e s ,  a n y  R e s t r i c t e d  S u b s i d i a r y  o n e  h u n d r e d
p e r c e n t  ( 1 0 0 % )  o f  a l l  o f  t h e  e q u i t y  i n t e r e s t s  ( e x c e p t  d i r e c t o r s ’
q u a l i f y i n g  s h a r e s )  a n d  v o t i n g  i n t e r e s t s  o f  w h i c h  a r e  o w n e d  b y  a n y  o n e  o r
m o r e  o f  t h e  C o m p a n y  a n d  t h e  C o m p a n y ’ s  o t h e r  w h o l l y - o w n e d  R e s t r i c t e d
S u b s i d i a r i e s  a t  s u c h  t i m e ,  a n d  ( b )  w i t h  r e s p e c t  t o  F o r e i g n  S u b s i d i a r i e s ,
a n y  R e s t r i c t e d  S u b s i d i a r y  n i n e t y - f i v e  p e r c e n t  ( 9 5 % )  o f  a l l  o f  t h e  e q u i t y
i n t e r e s t s  ( e x c e p t  d i r e c t o r s ’  q u a l i f y i n g  s h a r e s )  a n d  v o t i n g  i n t e r e s t s  o f
w h i c h  a r e  o w n e d  b y  a n y  o n e  o r  m o r e  o f  t h e  C o m p a n y  a n d  t h e  C o m p a n y ’ s
o t h e r  W h o l l y - O w n e d  R e s t r i c t e d  S u b s i d i a r i e s  a t  s u c h  t i m e .
 

“ Y e n ”  m e a n s  t h e  l a w f u l  c u r r e n c y  o f  J a p a n .
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S C H E D U L E  B
U N R E S T R I C T E D  S U B S I D I A R I E S

1 .   N u  S k i n  I s r a e l ,  I n c . ,  a  U t a h  c o r p o r a t i o n
2 .   N u  S k i n  P h a r m a n e x  ( B )  S d n .  B h d .

 
 
 
 

 
 



 
S C H E D U L E  1 0 . 3

L I E N S

1 .   T h e  C o m p a n y  h a s  g r a n t e d  a  s e c u r i t y  i n t e r e s t  i n  6 5 %  o f  i t s  s h a r e s  o f
s t o c k  o f  N u  S k i n  J a p a n  C o . ,  L t d .  a n d  6 5 %  o f  i t s  s h a r e s  o f  s t o c k  o f
N S E  K o r e a ,  L t d .  t o  U . S .  B a n k  N a t i o n a l  A s s o c i a t i o n ,  a s  s u c c e s s o r  t o
S t a t e  S t r e e t  B a n k  a n d  T r u s t  o f  C a l i f o r n i a ,  N . A . ,  a s  c o l l a t e r a l  a g e n t
f o r  t h e  c r e d i t o r s  p a r t y  t o  t h a t  c e r t a i n  A m e n d e d  a n d  R e s t a t e d
C o l l a t e r a l  A g e n c y  a n d  I n t e r c r e d i t o r  A g r e e m e n t  d a t e d  a s  o f  A u g u s t  2 6 ,
2 0 0 3 ,  a s  a m e n d e d  f r o m  t i m e  t o  t i m e  t o  a d d  a d d i t i o n a l  c r e d i t o r s  a s
p a r t i e s  a n d  t o  m a k e  c e r t a i n  o t h e r  c h a n g e s .

2 .   N u  S k i n  A s i a  I n v e s t m e n t ,  I n c . ,  a  w h o l l y - o w n e d  s u b s i d i a r y  o f  t h e
C o m p a n y ,  h a s  g r a n t e d  a  s e c u r i t y  i n t e r e s t  i n  6 5 %  o f  i t s  e q u i t y  i n  N u
S k i n  ( C h i n a )  D a i l y - U s e  &  H e a l t h  P r o d u c t s  C o . ,  L t d .  ( f o r m e r l y  k n o w n
a s  S h a n g h a i  N u  S k i n  D a i l y - U s e  a n d  H e a l t h  P r o d u c t s  C o . ,  L t d . )  t o  U . S .
B a n k  N a t i o n a l  A s s o c i a t i o n ,  a s  s u c c e s s o r  t o  S t a t e  S t r e e t  B a n k  a n d
T r u s t  C o m p a n y  o f  C a l i f o r n i a ,  N . A . ,  a s  c o l l a t e r a l  a g e n t  f o r  t h e
c r e d i t o r s  p a r t y  t o  t h a t  c e r t a i n  A m e n d e d  a n d  R e s t a t e d  C o l l a t e r a l
A g e n c y  a n d  I n t e r c r e d i t o r  A g r e e m e n t  d a t e d  a s  o f  A u g u s t  2 6 ,  2 0 0 3 ,  a s
a m e n d e d  f r o m  t i m e  t o  t i m e  t o  a d d  a d d i t i o n a l  c r e d i t o r s  a s  p a r t i e s  a n d
t o  m a k e  c e r t a i n  o t h e r  c h a n g e s .

3 .   T h e  C o m p a n y  a n d  i t s  s u b s i d i a r i e s  h a v e  e n t e r e d  i n t o  v a r i o u s  o p e r a t i n g
l e a s e s  f o r  e q u i p m e n t .  M a n y  o f  t h e  e q u i p m e n t  v e n d o r s  h a v e  f i l e d  U C C
n o t i c e  f i l i n g s  w i t h  r e s p e c t  t o  t h e s e  l e a s e s .

 
 



 

E X H I B I T  A

[ F O R M  O F  N O T E ]

[ N U  S K I N  E N T E R P R I S E S ,  I N C . ]
[ N A M E  O F  I S S U E R  S U B S I D I A R Y ]

S E R I E S  _ _  S E N I O R  N O T E

N o .  _ _ _ _ _ _ _ _ _ _ _ _ _
C U R R E N C Y  A N D  O R I G I N A L  P R I N C I P A L  A M O U N T :
O R I G I N A L  I S S U E  D A T E :
I N T E R E S T  R A T E :
I N T E R E S T  P A Y M E N T  D A T E S :
F I N A L  M A T U R I T Y  D A T E :
P R I N C I P A L  P R E P A Y M E N T  D A T E S  A N D  A M O U N T S :

F O R  V A L U E  R E C E I V E D ,  t h e  u n d e r s i g n e d ,  [ N U  S K I N  E N T E R P R I S E S ,  I N C .
( h e r e i n  c a l l e d  t h e  “ C o m p a n y ” ) ]  [ n a m e  o f  I S S U E R  S U B S I D I A R Y  ( h e r e i n
c a l l e d  t h e  “ I s s u e r  S u b s i d i a r y ” ) ] ,  a  c o r p o r a t i o n  o r g a n i z e d  a n d  e x i s t i n g
u n d e r  [ t h e  l a w s  o f  D e l a w a r e ]  [ _ _ _ _ _ _ _ _ _ _ ] ,  h e r e b y  p r o m i s e s  t o  p a y  t o
[ _ _ _ _ _ _ _ _ _ _ _ ] ,  o r  r e g i s t e r e d  a s s i g n s ,  t h e  p r i n c i p a l  s u m  o f  _ _ _ _ _ _ _ _ _ _ _ _ _
[ s p e c i f y  p r i n c i p a l  a m o u n t  a n d  c u r r e n c y ]  [ o n  t h e  F i n a l  M a t u r i t y  D a t e
s p e c i f i e d  a b o v e ]  [ ,  p a y a b l e  o n  t h e  P r i n c i p a l  P a y m e n t  D a t e s  a n d  i n  t h e
a m o u n t s  s p e c i f i e d  a b o v e ,  a n d  o n  t h e  F i n a l  M a t u r i t y  D a t e  a s  s p  e c i f i e d
a b o v e  i n  a n  a m o u n t  e q u a l  t o  t h e  u n p a i d  b a l a n c e  o f  t h e  p r i n c i p a l  h e r e o f , ]
w i t h  i n t e r e s t  ( c o m p u t e d  o n  t h e  b a s i s  o f  a  [ 3 6 0 - d a y  y e a r  o f  t w e l v e  3 0 - d a y
m o n t h s ) ] 1  [ 3 6 5 - d a y  y e a r  a n d  a c t u a l  d a y s  e l a p s e d ) ] 2  ( a )  o n  t h e  u n p a i d
b a l a n c e  t h e r e o f  a t  t h e  I n t e r e s t  R a t e  p e r  a n n u m  s p e c i f i e d  a b o v e ,  p a y a b l e
o n  e a c h  I n t e r e s t  P a y m e n t  D a t e  s p e c i f i e d  a b o v e  a n d  o n  t h e  F i n a l  M a t u r i t y
D a t e  s p e c i f i e d  a b o v e ,  c o m m e n c i n g  w i t h  t h e  I n t e r e s t  P a y m e n t  D a t e  n e x t
s u c c e e d i n g  t h e  d a t e  h e r e o f ,  u n t i l  t h e  p r i n c i p a l  h e r e o f  s h a l l  h a v e  b e c o m e
d u e  a n d  p a y a b l e ,  a n d  ( b )  o n  a n y  o v e r d u e  p a y m e n t  ( i n c l u d i n g  a n y  o v e r d u e
p r e p a y m e n t )  o f  p r i n c i p a l ,  a n y  o v e r d u e  p a y m e n t  o f  a n y  M a k e - W h o l e  A m o u n t
a n d  a n y  o v e r d u e  p a y m e n t  o f  i n t e r e s t ,  p a y a b l e  o n  e a c h  I n t e r e s t  P a y m e n t
D a t e  a s  a f o r e s a i d  ( o r ,  a t  t h e  o p t i o n  o f  t h e  r e g i s t e r e d  h o l d e r  h e r e o f ,  o n
d e m a n d ) ,  a t  a  r a t e  p e r  a n n u m  f r o m  t i m e  t o  t i m e  e q u a  l  t o  t h e  D e f a u l t
R a t e .
 

P a y m e n t s  o f  p r i n c i p a l ,  M a k e - W h o l e  A m o u n t ,  i f  a n y ,  a n d  i n t e r e s t  a r e  t o
b e  m a d e  a t  J P M o r g a n  C h a s e  B a n k ,  N e w  Y o r k ,  N e w  Y o r k  o r  a t  s u c h  o t h e r
p l a c e  a s  t h e  h o l d e r  h e r e o f  s h a l l  d e s i g n a t e  t o  t h e  C o m p a n y  i n  w r i t i n g ,  i n
l a w f u l  m o n e y  o f  [ s p e c i f y  c o u n t r y  o r  E u r o p e a n  U n i o n ] .
 

T h i s  N o t e  i s  o n e  o f  a  s e r i e s  o f  S e n i o r  N o t e s  ( h e r e i n  c a l l e d  t h e
“ N o t e s ” )  i s s u e d  p u r s u a n t  t o  a  P r i v a t e  S h e l f  A g r e e m e n t ,  d a t e d  a s  o f
O c t o b e r  1 ,  2 0 0 9  ( a s  f r o m  t i m e  t o  t i m e  a m e n d e d ,  h e r e i n  c a l l e d  t h e
“ A g r e e m e n t ” ) ,  b e t w e e n  N u  S k i n  E n t e r p r i s e s ,  I n c .   ( t h e  “ C o m p a n y ” )  a n d
e a c h  I s s u e r  S u b s i d i a r y  w h i c h  b e c o m e s  p a r t y  t h e r e t o ,  o n  t h e  o n e  h a n d ,  a n d
P r u d e n t i a l  I n v e s t m e n t  M a n a g e m e n t ,  I n c .  a n d  e a c h  P r u d e n t i a l  A f f i l i a t e
w h i c h  b e c o m e s  p a r t y  t h e r e t o ,  o n  t h e  o t h e r  h a n d ,  a n d  i s  e n t i t l e d  t o  t h e
b e n e f i t s  t h e r e o f .   C a p i t a l i z e d  t e r m s  u s e d  a n d  n o t  o t h e r w i s e  d e f i n e d
h e r e i n  s h a l l  h a v e  t h e  m e a n i n g s  p r o v i d e d  i n  t h e  A g r e e m e n t .   E a  c h  h o l d e r
o f  t h i s  N o t e  w i l l  b e  d e e m e d ,  b y  i t s  a c c e p t a n c e  h e r e o f ,  ( i )  t o  h a v e  a g r e e d
t o  t h e  c o n f i d e n t i a l i t y  p r o v i s i o n s  s e t  f o r t h  i n  S e c t i o n  2 0  o f  t h e
A g r e e m e n t ,  a n d  ( i i )  t o  h a v e  m a d e  t h e  r e p r e s e n t a t i o n s  s e t  f o r t h  i n  S e c t i o n
6  o f  t h e  A g r e e m e n t .   T h i s  N o t e  i s  s e c u r e d  b y  t h e  C o l l a t e r a l  D o c u m e n t s
a n d  i s  g u a r a n t e e d  b y  t h e  S u b s i d i a r y  G u a r a n t o r s  p u r s u a n t  t o  t h e  S u b s i d i a r y
G u a r a n t y .
 
 
 
 
 

1  T h i s  o p t i o n  t o  b e  u s e d  f o r  N o t e s  d e n o m i n a t e d  i n  D o l l a r s  a n d  E u r o s .
2   T h i s  o p t i o n  t o  b e  u s e d  f o r  N o t e s  d e n o m i n a t e d  i n  B r i t i s h  P o u n d s ,
C a n a d a i a n  D o l l a r s  a n d  Y e n .
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T h i s  N o t e  i s  s u b j e c t  t o  o p t i o n a l  p r e p a y m e n t ,  i n  w h o l e  o r  f r o m  t i m e  t o
t i m e  i n  p a r t ,  o n  t h e  t e r m s  s p e c i f i e d  i n  t h e  A g r e e m e n t .
 

T h i s  N o t e  i s  a  r e g i s t e r e d  N o t e  a n d ,  a s  p r o v i d e d  i n  t h e  A g r e e m e n t ,  u p o n
s u r r e n d e r  o f  t h i s  N o t e  f o r  r e g i s t r a t i o n  o f  t r a n s f e r ,  d u l y  e n d o r s e d ,  o r
a c c o m p a n i e d  b y  a  w r i t t e n  i n s t r u m e n t  o f  t r a n s f e r  d u l y  e x e c u t e d ,  b y  t h e
r e g i s t e r e d  h o l d e r  h e r e o f  o r  s u c h  h o l d e r ’ s  a t t o r n e y  d u l y  a u t h o r i z e d  i n
w r i t i n g ,  a  n e w  N o t e  f o r  t h e  t h e n  o u t s t a n d i n g  p r i n c i p a l  a m o u n t  w i l l  b e
i s s u e d  t o ,  a n d  r e g i s t e r e d  i n  t h e  n a m e  o f ,  t h e  t r a n s f e r e e .   P r i o r  t o  d u e
p r e s e n t m e n t  f o r  r e g i s t r a t i o n  o f  t r a n s f e r ,  t h e  [ C o m p a n y ]  [ I s s u e r
S u b s i d i a r y ]  m a y  t r e a t  t h e  p e r s o n  i n  w h o s e  n a m e  t h i s  N o t e  i s  r e g i s t e r e d  a s
t h e  o w n e r  h e r e o f  f o r  t h e  p u r p o s e  o f  r e c e i v i n g  p a y m e n t  a n d  f o r  a l l  o t h e r
p u r p o s e s ,  a n d  t h e  [ C o m p a n y ]  [ I s s u e r  S u b s i d i a r y ]  s h a l l  n o t  b e  a f f e c t e d  b y
a n y  n o t i c e  t o  t h e  c o n t r a r y .
 

[ T h i s  N o t e  i s  g u a r a n t e e d  b y  t h e  C o m p a n y  p u r s u a n t  t o  t h e  P a r e n t
G u a r a n t y  s e t  f o r t h  i n  t h e  A g r e e m e n t . ]
 

I n  t h e  c a s e  a n  E v e n t  o f  D e f a u l t  s h a l l  o c c u r  a n d  b e  c o n t i n u i n g ,  t h e
p r i n c i p a l  o f  t h i s  N o t e  m a y  b e  d e c l a r e d  o r  o t h e r w i s e  b e c o m e  d u e  a n d
p a y a b l e  i n  t h e  m a n n e r ,  a t  t h e  p r i c e  ( i n c l u d i n g  a n y  a p p l i c a b l e  M a k e - W h o l e
A m o u n t ) ,  a n d  w i t h  t h e  e f f e c t  p r o v i d e d  i n  t h e  A g r e e m e n t .
 

T h i s  N o t e  s h a l l  b e  c o n s t r u e d  a n d  e n f o r c e d  i n  a c c o r d a n c e  w i t h ,  a n d  t h e
r i g h t s  o f  t h e  p a r t i e s  s h a l l  b e  g o v e r n e d  b y ,  t h e  l a w  o f  t h e  S t a t e  o f  N e w
Y o r k  e x c l u d i n g  c h o i c e - o f - l a w  p r i n c i p l e s  o f  t h e  l a w  o f  s u c h  S t a t e  ( o t h e r
t h a n  S e c t i o n  5 - 1 4 0 1  o f  t h e  N e w  Y o r k  G e n e r a l  O b l i g a t i o n s  L a w )  t h a t  w o u l d
r e q u i r e  t h e  a p p l i c a t i o n  o f  t h e  l a w s  o f  a  j u r i s d i c t i o n  o t h e r  t h a n  s u c h
S t a t e .
 

[ N U  S K I N  E N T E R P R I S E S ,  I N C . ]
[ N A M E  O F  I S S U E R  S U B S I D I A R Y ]

B y      _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _                      
N a m e :
T i t l e :
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E X H I B I T  B

 
[ F O R M  O F  R E Q U E S T  F O R  P U R C H A S E ]

 
N U  S K I N  E N T E R P R I S E S ,  I N C .

 

R e f e r e n c e  i s  m a d e  t o  t h e  P r i v a t e  S h e l f  A g r e e m e n t  ( t h e  “ A g r e e m e n t ” )
d a t e d  a s  o f  O c t o b e r  1 ,  2 0 0 9  b e t w e e n  N u  S k i n  E n t e r p r i s e s ,  I n c .   ( t h e
“ C o m p a n y ” )  a n d  e a c h  I s s u e r  S u b s i d i a r y  w h i c h  b e c o m e s  p a r t y  t h e r e t o ,  o n
t h e  o n e  h a n d ,  a n d  P r u d e n t i a l  I n v e s t m e n t  M a n a g e m e n t ,  I n c .  ( “ P r u d e n t i a l ” )
a n d  e a c h  P r u d e n t i a l  A f f i l i a t e  w h i c h  b e c o m e s  p a r t y  t h e r e t o ,  o n  t h e  o t h e r
h a n d .   C a p i t a l i z e d  t e r m s  u s e d  a n d  n o t  o t h e r w i s e  d e f i n e d  h e r e i n  s h a l l  h a v e
t h e  r e s p e c t i v e  m e a n i n g s  s p e c i f i e d  i n  t h e  A g r e e m e n t .
 

P u r s u a n t  t o  S e c t i o n  2 B ( 3 )  o f  t h e  A g r e e m e n t ,  t h e  C o m p a n y  h e r e b y  m a k e s
t h e  f o l l o w i n g  R e q u e s t  f o r  P u r c h a s e :
 
1 .            A g g r e g a t e  p r i n c i p a l  a m o u n t  o f
t h e  N o t e s  a n d  A v a i l a b l e  C u r r e n c y … . . . . . . . . . .      
_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ 1  ( a m o u n t )
_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ 2  ( c u r r e n c y )

2 .            I n d i v i d u a l  s p e c i f i c a t i o n s  o f  t h e  N o t e s :

 
 
P r i n c i p a l  A m o u n t

 
 
F i n a l  M a t u r i t y
D a t e

P r i n c i p a l
P r e p a y m e n t  D a t e s

a n d  A m o u n t s

 
I n t e r e s t  P a y m e n t

P e r i o d 3

 
 

 

3 .            U s e  o f  p r o c e e d s  o f  t h e  N o t e s :
 

4 .            P r o p o s e d  d a y  f o r  t h e  c l o s i n g  o f  t h e  p u r c h a s e  a n d  s a l e  o f
t h e  N o t e s :
 

5 .            T h e  p u r c h a s e  p r i c e  o f  t h e  N o t e s  i s  t o  b e  t r a n s f e r r e d  t o :
 

 
N a m e ,  A d d r e s s  a n d  W i r i n g
I n s t r u c t i o n s  o f  B a n k

 
N u m b e r  o f  A c c o u n t

 
 
 

 
 

1  W i t h  r e s p e c t  t o  t h e  i n i t i a l  d r a w ,  m i n i m u m  p r i n c i p a l  a m o u n t  o f
e q u i v a l e n t  o f  U . S .  $ 1 0 , 0 0 0 , 0 0 0 ,  a n d  w i t h  r e s p e c t  t o  a l l  s u b s e q u e n t  d r a w s ,
m i n i m u m  p r i n c i p a l  a m o u n t  o f  e q u i v a l e n t  o f  U . S .  $ 5 , 0 0 0 , 0 0 0 .
2  D o l l a r s ,  B r i t i s h  P o u n d s ,  C a n a d i a n  D o l l a r s ,  E u r o s  o r  Y e n .
3  S p e c i f y  q u a r t e r l y  o r  s e m i - a n n u a l l y .

B - 1
 

 



 

6 .            T h e  C o m p a n y  c e r t i f i e s  ( a )  t h a t  t h e  r e p r e s e n t a t i o n s  a n d
w a r r a n t i e s  c o n t a i n e d  i n  S e c t i o n  5  o f  t h e  A g r e e m e n t  a r e  t r u e  o n  a n d  a s  o f
t h e  d a t e  o f  t h i s  R e q u e s t  f o r  P u r c h a s e  a n d  ( b )  n o  D e f a u l t  o r  E v e n t  o f
D e f a u l t  e x i s t s  a s  o f  t h e  d a t e  o f  t h i s  R e q u e s t  f o r  P u r c h a s e .
 

7 .            T h e  i s s u e r  o f  t h e  N o t e s  s h a l l  b e  [ t h e  C o m p a n y ]
[ _ _ _ _ _ _ _ _ _ _ _ _ _ _ ,  a n  I s s u e r  S u b s i d i a r y ] 4 ,
 

[ T h e  C o m p a n y  h e r e b y  c o n f i r m s  t h a t  s u c h  d o m e s t i c  I s s u e r  S u b s i d i a r y  h a s
e x e c u t e d  a n d  d e l i v e r e d ,  o r  t h e  C o m p a n y  w i l l  c a u s e  s u c h  d o m e s t i c  I s s u e r
S u b s i d i a r y  t o  e x e c u t e  a n d  d e l i v e r ,  a  S u b s i d i a r y  G u a r a n t y  t o  t h e  h o l d e r s
o f  t h e  N o t e s  a n d  s u c h  d o m e s t i c  I s s u e r  S u b s i d i a r y  h a s  d e l i v e r e d ,  o r  t h e
C o m p a n y  w i l l  c a u s e  s u c h  d o m e s t i c  I s s u e r  S u b s i d i a r y  t o  d e l i v e r ,  t h e  s a m e
S u b s i d i a r y  G u a r a n t y  t o ,  a n d  f o r  t h e  b e n e f i t  o f ,  e a c h  S e n i o r  S e c u r e d
C r e d i t o r  p a r t y  t o  t h e  A m e n d e d  a n d  R e s t a t e d  C o l l a t e r a l  A g e n c y  a n d
I n t e r c r e d i t o r  A g r e e m e n t . ]
 

[ T h e  C o m p a n y  h e r e b y  c o n f i r m s  t h a t  ( a )  t h e  e q u i t y  s e c u r i t i e s  o f  s u c h
f o r e i g n  I s s u e r  S u b s i d i a r y  a r e ,  o r  w i l l  b e c o m e ,  P l e d g e d  S e c u r i t i e s ,  a n d
( b )  t h e  s h a r i n g  p r o v i s i o n s  i n  t h e  A m e n d e d  a n d  R e s t a t e d  C o l l a t e r a l  A g e n c y
a n d  I n t e r c r e d i t o r  A g r e e m e n t  h a v e  b e e n  m o d i f i e d  t o  r e f l e c t  t h e  f a c t  t h a t
n o t  a l l  l e n d e r s  p a r t y  t h e r e t o  h a v e  a  c l a i m  a g a i n s t  s u c h  f o r e i g n  I s s u e r
S u b s i d i a r y . ]
 

[ T h e  C o m p a n y  h e r e b y  f u r t h e r  c o n f i r m s  t h a t  ( a )  s u c h  [ d o m e s t i c ]
[ f o r e i g n ]  I s s u e r  S u b s i d i a r y  h a s  e x e c u t e d  a n d  d e l i v e r e d ,  o r  t h e  C o m p a n y
w i l l  c a u s e  s u c h  [ d o m e s t i c ] [ f o r e i g n ]  I s s u e r  S u b s i d i a r y  t o  e x e c u t e  a n d
d e l i v e r ,  t h e  I s s u e r  S u b s i d i a r y  C o u n t e r p a r t  i n  t h e  f o r m  o f  E x h i b i t  B
a t t a c h e d  t o  t h e  A m e n d e d  a n d  R e s t a t e d  C o l l a t e r a l  A g e n c y  a n d  I n t e r c r e d i t o r
A g r e e m e n t  t o  t h e  C o l l a t e r a l  A g e n t ,  a n d  ( b )  a n y  c o n s e n t s  r e q u i r e d  b y
s e c t i o n  1 0 ( g )  o f  t h e  A m e n d e d  a n d  R e s t a t e d  C o l l a t e r a l  A g e n c y  a n d
I n t e r c r e d i t o r  A g r e e m e n t  h a v e  b e e n  o b t a i n e d  a n d  d e l i v e r e d  t o  P r u d e n t i a l . ]
 

 

 
D A T E D :                                                                        N U
S K I N  E N T E R P R I S E S ,  I N C .
 

 
    B y :       _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _                           

 
    I t s :        _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _                         

1 6 0 ;        
 

 
 

 
 

4  S p e c i f y  t h e  C o m p a n y  o r ,  i f  a n  I s s u e r  S u b s i d i a r y ,  t h e  n a m e  t h e r e o f .
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[ F O R M  O F  C O N F I R M A T I O N  O F  A C C E P T A N C E ]

 
N U  S K I N  E N T E R P R I S E S ,  I N C .

 
R e f e r e n c e  i s  m a d e  t o  t h e  P r i v a t e  S h e l f  A g r e e m e n t  ( t h e  “ A g r e e m e n t ” ) ,

d a t e d  a s  o f  O c t o b e r  1 ,  2 0 0 9  b e t w e e n  N u  S k i n  E n t e r p r i s e s ,  I n c .  ( t h e
“ C o m p a n y ” )  a n d  e a c h  I s s u e r  S u b s i d i a r y  w h i c h  b e c o m e s  p a r t y  t h e r e t o ,  o n
t h e  o n e  h a n d ,  a n d  P r u d e n t i a l  I n v e s t m e n t  M a n a g e m e n t ,  I n c .  ( “ P r u d e n t i a l ” )
a n d  e a c h  P r u d e n t i a l  A f f i l i a t e  w h i c h  b e c o m e s  p a r t y  t h e r e t o ,  o n  t h e  o t h e r
h a n d .   A l l  t e r m s  u s e d  h e r e i n  t h a t  a r e  d e f i n e d  i n  t h e  A g r e e m e n t  h a v e  t h e
r e s p e c t i v e  m e a n i n g s  s p e c i f i e d  i n  t h e  A g r e e m e n t .
 

P r u d e n t i a l  o r  t h e  P r u d e n t i a l  A f f i l i a t e  w h i c h  i s  n a m e d  b e l o w  a s  a
P u r c h a s e r  o f  N o t e s  h e r e b y  c o n f i r m s  t h e  r e p r e s e n t a t i o n s  a s  t o  s u c h  N o t e s
s e t  f o r t h  i n  S e c t i o n  6  o f  t h e  A g r e e m e n t ,  a n d  a g r e e s  t o  b e  b o u n d  b y  t h e
p r o v i s i o n s  o f  S e c t i o n s  2 B ( 5 )  a n d  2 B ( 7 )  o f  t h e  A g r e e m e n t  r e l a t i n g  t o  t h e
p u r c h a s e  a n d  s a l e  o f  s u c h  N o t e s .   A n y  I s s u e r  S u b s i d i a r y  n a m e d  b e l o w  a s
i s s u e r  o f  t h e  N o t e s  a g r e e s  t o  b e  b o u n d  b y  t h e  p r o v i s i o n s  o f  t h e  A g r e e m e n t
a p p l i c a b l e  t o  i t .
 

P u r s u a n t  t o  S e c t i o n  2 B ( 5 )  o f  t h e  A g r e e m e n t ,  a n  A c c e p t a n c e  w i t h
r e s p e c t  t o  t h e  f o l l o w i n g  A c c e p t e d  N o t e s  i s  h e r e b y  c o n f i r m e d :
 
I .   A c c e p t e d  N o t e s :   A g g r e g a t e  p r i n c i p a l
 
 a m o u n t  _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _
 
A .    ( a )            N a m e  o f  P u r c h a s e r :
( b )            P r i n c i p a l  a m o u n t  a n d  A v a i l a b l e  C u r r e n c y :
( c )            F i n a l  M a t u r i t y  d a t e :
( d )            P r i n c i p a l  p r e p a y m e n t  d a t e s  a n d  a m o u n t s :
( e )            I n t e r e s t  r a t e :
( f )    I n t e r e s t  p a y m e n t  p e r i o d :
( g )            P a y m e n t  a n d  n o t i c e  i n s t r u c t i o n s :
( h )            N a m e  o f  i s s u e r :

B .    ( a )            N a m e  o f  P u r c h a s e r :
( b )            P r i n c i p a l  a m o u n t  a n d  A v a i l a b l e  C u r r e n c y :
( c )            F i n a l  M a t u r i t y  d a t e :
( d )            P r i n c i p a l  p r e p a y m e n t  d a t e s  a n d  a m o u n t s :
( e )            I n t e r e s t  r a t e :
( f )    I n t e r e s t  p a y m e n t  p e r i o d :
( g )            P a y m e n t  a n d  n o t i c e  i n s t r u c t i o n s :
( h )            N a m e  o f  i s s u e r :
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[ ( C ) ,  ( D ) … . s a m e  i n f o r m a t i o n  a s  a b o v e . ]

I I .            C l o s i n g  D a y :

D A T E D : N U  S K I N  E N T E R P R I S E S ,  I N C .
 
 
B y :     _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _
                                                           
I t s :     _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _    
 
                                                             

 [ N A M E  O F  I S S U E R  S U B S I D I A R Y ,  i f
a p p l i c a b l e ]
 
 
B y :     _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _                             
 
I t s :     _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _                             
 
 

 [ P R U D E N T I A L  I N V E S T M E N T  M A N A G E M E N T ,  I N C . ]
 
 
B y :          _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _                        
V i c e  P r e s i d e n t
 
 

 [ P R U D E N T I A L  A F F I L I A T E ]
 
 
B y :         _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _                         
V i c e  P r e s i d e n t
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[ F O R M  O F  O P I N I O N  O F  G E N E R A L  C O U N S E L
T O  T H E  C O M P A N Y ,  T H E  S U B S I D I A R Y  G U A R A N T O R S ,  A N D ,  I F  A P P L I C A B L E ,

T H E  I S S U E R  S U B S I D I A R Y ]
 

[ L e t t e r h e a d  o f  N u  S k i n  E n t e r p r i s e s ,  I n c . ]
 

[ D a t e  o f  C l o s i n g  D a y ]
 
[ N a m e  o f  E a c h  P u r c h a s e r ]
c / o  P r u d e n t i a l  C a p i t a l  G r o u p
F o u r  E m b a r c a d e r o  C e n t e r ,  S u i t e  2 7 0 0
S a n  F r a n c i s c o ,  C a l i f o r n i a  9 4 1 1 1 - 4 1 8 0
 

R e :            N u  S k i n  E n t e r p r i s e s ,  I n c .  –  S e r i e s  [ _ _ ]  N o t e  I s s u a n c e
 
L a d i e s  a n d  G e n t l e m e n :
 

I  a m  t h e  G e n e r a l  C o u n s e l  o f  N u  S k i n  E n t e r p r i s e s ,  I n c . ,  a  D e l a w a r e
c o r p o r a t i o n  ( t h e  “ C o m p a n y ” ) ,  [ a n d  _ _ _ _ _ _ ,  a  _ _ _ _ _ _  c o r p o r a t i o n  ( t h e
“ I s s u e r  S u b s i d i a r y ” ) , ]  a n d  i n  s u c h  c a p a c i t y  h a v e  r e p r e s e n t e d  t h e
C o m p a n y [ ,  t h e  I s s u e r  S u b s i d i a r y ]  a n d  c e r t a i n  o f  t h e  C o m p a n y ’ s
s u b s i d i a r i e s  l i s t e d  o n  S c h e d u l e  I  h e r e t o  ( t h e  “ S u b s i d i a r i e s , ”  a n d  t o g e t h e r
w i t h  t h e  C o m p a n y  [ a n d  t h e  I s s u e r  S u b s i d i a r y ] ,  t h e  “ N o t e  P a r t i e s ” ) ,  i n
c o n n e c t i o n  w i t h  ( i )  t h e  i s s u a n c e  a n d  s a l e  b y  [ t h e  C o m p a n y ]  [ t  h e  I s s u e r
S u b s i d i a r y ]  o n  t o d a y ’ s  d a t e  o f  [ d e s c r i b e  N o t e s ]  (  t h e  “ N o t e s ” )  t o  t h e
P u r c h a s e r [ s ]  p u r s u a n t  t o  t h e  P r i v a t e  S h e l f  A g r e e m e n t  d a t e d  a s  o f
O c t o b e r  1 ,  2 0 0 9 [ ,  a s  a m e n d e d  o r  o t h e r w i s e  m o d i f i e d  t h r o u g h  t h e  d a t e
h e r e o f ]  ( t h e  “ A g r e e m e n t ” )  b y  a n d  a m o n g  t h e  C o m p a n y  [ a n d  t h e  I s s u e r
S u b s i d i a r y ) ] ,  o n  t h e  o n e  h a n d ,  a n d  P r u d e n t i a l  I n v e s t m e n t  M a n a g e m e n t ,
I n c .  ( “ P r u d e n t i a l ” )  a n d  e a c h  P r u d e n t i a l  A f f i l i a t e  w h i c h  h a s  b e c o m e  b o u n d
b y  c e r t a i n  p r o v i s i o n s  t h e r e o f ,  o n  t h e  o t h e r  h a n d ,  ( i i )  t h e  e x e c u t i o n  o f
t h e  S u b s i d i a r y  G u a r a n t y ,  d a t e d  a s  o f  O c t o b e r  1 ,  2 0 0 9 ,  [ a s  a m e n d e d  o r
o t h e r w i s e  m o d i f i e d  t h r o u g h  t h e  d a t e  h e r e o f , ]  b y  e a c h  o f  t h e  S u b s i d i a r i e s
i n  f a v o r  o f  P r u d e n t i a l  a n d  e a c h  o f  t h e  h o l d e r s  o f  t h e  N o t e s  i s s u e d
p u r s u a n t  t o  t h e  A g r e e m e n t  ( t h e  “ S u b s i d i a r y  G u a r a n t y ” ) ,  ( i i i )  t h e
e x e c u t i o n  a n d  d e l i v e r y  o f  t h e  P l e d g e  A g r e e m e n t  d a t e d  a s  o f  O c t o b e r  1 2 ,
2 0 0 0 [ ,  a s  a m e n d e d  o r  o t h e r w i s e  m o d i f i e d  t h r o u g h  t h e  d a t e  h e r e o f , ]  b y
S t a t e  S t r e e t  B a n k  a n d  T r u s t  C o m p a n y  o f  C a l i f o r n i a ,  N . A . ,  a s  p r e d e c e s s o r
t o  U . S .  B a n k  N a t i o n a l  A s s o c i a t i o n  ( t h e  “ C o l l a t e r a l  A g e n t ” )  a n d  t h e
C o m p a n y [ ,  t o g e t h e r  w i t h  a  c o u n t e r p a r t  t h e r e t o  d a t e d  o n  t o d a y ’ s  d a t e  b y
[ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ ]  w h i c h  s h o w s  t h e  e q u i t y  s e c u r i t i e s  o f  t h e  I s s u e r
S u b s i d i a r y  b e c o m i n g  P l e d g e d  S e c u r i t i e s  ( h e r e i n a f t e r  d e f i n e d )  t h e r e u n d e r ]
( t h e  “ P l e d g e  A g r e e m e n t ” ) ,  ( i v )  t h e  e x e c u t i o n  a n d  d e l i v e r y  o f  t h e  P l e d g e
A g r e e m e n t  d a t e d  a s  o f  J a n u a r y  3 1 ,  2 0 0 5 ,  [ a s  a m e n d e d  o r  o t h e r w i s e
m o d i f i e d  t h r o u g h  t h e  d a t e  h e r e o f , ]  b y  t h e  C o l l a t e r a l  A g e n t  a n d  N u  S k i n
A s i a  I n v e s t m e n t ,  I n c .  ( “ N S A I  ” )  ( t h e  “ C h i n a  P l e d g e  A g r e e m e n t ” ) ,  ( v )  t h e
A m e n d e d  a n d  R e s t a t e d  C o l l a t e r a l  A g e n c y  a n d  I n t e r c r e d i t o r  A g r e e m e n t
d a t e d  a s  o f  A u g u s t  2 6 ,  2 0 0 3 [ ,  a s  a m e n d e d  o r  o t h e r w i s e  m o d i f i e d  t h r o u g h
t h e  d a t e  h e r e o f ]  ( t h e  “ I n t e r c r e d i t o r  A g r e e m e n t ” )  b y  a n d  a m o n g  t h e
P u r c h a s e r s ,  t h e  o t h e r  s e n i o r  c r e d i t o r s  i d e n t i f i e d  t h e r e i n ,  a n d  t h e
C o l l a t e r a l  A g e n t  a n d  a c k n o w l e d g e d  b y  t h e  C o m p a n y ,  t h e  S u b s i d i a r i e s  a n d
a n y  I s s u e r  S u b s i d i a r y  w h i c h  m a y  b e c o m e  p a r t y  t o  t h e  A g r e e m e n t ,  a n d  ( v i )
t h e  e x e c u t i o n  a n d  d e l i v e r y  o f  t h e  S e c o n d  A m e n d e d  a n d  R e s t a t e d
S u b o r d i n a t i o n  A g r e e m e n t  d a t e d  a s  o f  O c t o b e r  1 ,  2 0 0 9 [ ,  a s  a m e n d e d  o r
o t h e r w i s e  m o d i f i e d  t h r o u g h  t h e  d a t e  h e r e o f ]  ( t h e  “ S u b o r d i n a t i o n
A g r e e m e n t ” )  b y  t h e  C o m p a n y  a n d  e a c h  o f  t h e  S u b s i d i a r i e s ,  N u  S k i n  J a p a n
C o . ,  L t d  a n d  N S E  K o r e a  L t d .   T h e  A g r e e m e n t  ,  t o g e t h e r  w i t h  t h e  N o t e s ,
t h e  S u b s i d i a r y  G u a r a n t y ,  t h e  I n t e r c r e d i t o r  A g r e e m e n t ,  t h e  P l e d g e
A g r e e m e n t ,  t h e  C h i n a  P l e d g e  A g r e e m e n t  a n d  t h e  S u b o r d i n a t i o n  A g r e e m e n t
a r e  c o l l e c t i v e l y  r e f e r r e d  t o  i n  t h i s  o p i n i o n  a s  t h e  “ T r a n s a c t i o n
D o c u m e n t s ” ) .   [ T h e  C o m p a n y  h a s  p r o v i d e d  i t s  P a r e n t  G u a r a n t y  w i t h  r e s p e c t
t o  t h e  N o t e s  p u r s u a n t  t o  t h e  A g r e e m e n t . ]

 
 
 
 
 
 

 
 



 
 

T h i s  o p i n i o n  i s  d e l i v e r e d  t o  y o u  p u r s u a n t  t o  S e c t i o n  3 A ( v )  o f  t h e
A g r e e m e n t  a n d  w i t h  t h e  u n d e r s t a n d i n g  t h a t  y o u  a r e  p u r c h a s i n g  t h e  N o t e s
i n  r e l i a n c e  h e r e o n .  C a p i t a l i z e d  t e r m s  n o t  o t h e r w i s e  d e f i n e d  h e r e i n  a r e
u s e d  h e r e i n  w i t h  t h e  m e a n i n g s  a s c r i b e d  t o  s u c h  t e r m s  i n  t h e
A g r e e m e n t .   “ A p p l i c a b l e  L a w s ”  s h a l l  m e a n  t h o s e  l a w s ,  r u l e s  a n d
r e g u l a t i o n s  t h a t  i n  m y  e x p e r i e n c e ,  b a s e d  o n  t h e  n a t u r e  o f  t h e
t r a n s a c t i o n s  c o n t e m p l a t e d  b y  t h e  T r a n s a c t i o n  D o c u m e n t s  a n d  t h e  n a t u r e  o f
t h e  b u s i n e s s  o f  t h e  C o m p a n y  a n d  i t s  S u b s i d i a r i e s  [ a n d  t h e  I s s u e r
S u b s i d i a r y ] ,  a r e  n o r m a l l y  a p p l i c a b l e  t o  t h e  t r a n s a c t i o n s  c o n t e m p l a t e d  b y
t h e  T r a n s a c t i o n  D o c u m e n t s  ( p r o v i d e d  t h a t  t h e  t e r m  “ A p p l i c a b l e  L a w s ”  d o e s
n o t  i n c l u d e  ( i )  s t a t e  s e c u r i t i e s  l a w s ,  ( i i )  a n t i - f r a u d  l a w s ,  o r  ( i i i )  a n y
l a w ,  r u l e  o r  r e g u l a t i o n  t h a t  m a y  h a v e  b e c o m e  a p p l i c a b l e  t o  t h e
t r a n s a c t i o n s  c o n t e m p l a t e d  b y  t h e  T r a n s a c t i o n  D o c u m e n t s  b e c a u s e  o f  a n y
f a c t  s p e c i f i c a l l y  p e r t a i n i n g  t o  t h e  P u r c h a s e r s )  b u t  w i t h o u t  h a v i n g  m a d e
a n y  s p e c i a l  i n v e s t i g a t i o n  c o n c e r n i n g  t h e  a p p l i c a b i l i t y  o f  a n y  o t h e r  l a w ,
r u l e  o r  r e g u l a t i o n .  “ C h a r t e r  D o c u m e n t s ”  s h a l l  m e a n  t h e  A r t i c l e s  o r
C e r t i f i c a t e  o f  I n c o r p o r a t i o n ,  a s  t h e  c a s e  m a y  b e ,  a n d  t h e  B y l a w s ,  o f  a
c o r p o r a t e  e n t i t y  [ a n d  _ _ _ _ _ _ _ _ _ _  [ s p e c i f y  i f  r e l e v a n t ] ] .
 

I n  c o n n e c t i o n  w i t h  t h i s  o p i n i o n ,  I  h a v e  e x a m i n e d  t h e  f o l l o w i n g
d o c u m e n t s :
 

( a )  c o u n t e r p a r t s  o f  t h e  A g r e e m e n t ,  t o g e t h e r  w i t h  a l l  s c h e d u l e s  a n d
e x h i b i t s  t h e r e t o ,  e x e c u t e d  b y  e a c h  o f  t h e  p a r t i e s  t h e r e t o ;

 
( b )  c o u n t e r p a r t s  o f  t h e  S u b s i d i a r y  G u a r a n t y ,  t o g e t h e r  w i t h  a l l

s c h e d u l e s  a n d  e x h i b i t s  t h e r e t o ,  e x e c u t e d  b y  e a c h  o f  t h e  p a r t i e s  t h e r e t o ;
 

( c )  c o u n t e r p a r t s  o f  t h e  P l e d g e  A g r e e m e n t  a n d  t h e  C h i n a  P l e d g e
A g r e e m e n t ,  t o g e t h e r  w i t h  a l l  s c h e d u l e s  a n d  e x h i b i t s  t h e r e t o ,  e x e c u t e d  b y

e a c h  o f  t h e  p a r t i e s  t h e r e t o ;
 

( d )  t h e  f o r m s  o f  U C C - 1  F i n a n c i n g  S t a t e m e n t s  f i l e d  i n  t h e  s t a t e  o f
D e l a w a r e  w i t h  r e s p e c t  t o  t h e  p l e d g e  o f  c o l l a t e r a l  p u r s u a n t  t o  t h e  P l e d g e
A g r e e m e n t  a n d  t h e  C h i n a  P l e d g e  A g r e e m e n t  ( t h e  “ F i n a n c i n g  S t a t e m e n t s ” ) ;

 
( e )  c o u n t e r p a r t s  o f  t h e  I n t e r c r e d i t o r  A g r e e m e n t ,  t o g e t h e r  w i t h  a l l

s c h e d u l e s  a n d  e x h i b i t s  t h e r e t o ,  e x e c u t e d  b y  e a c h  o f  t h e  p a r t i e s  t h e r e t o ;
 

( f )  c o u n t e r p a r t s  o f  t h e  S u b o r d i n a t i o n  A g r e e m e n t ,  e x e c u t e d  b y  e a c h  o f
t h e  p a r t i e s  t h e r e t o ;

 
( g )            c o u n t e r p a r t s  o f  t h e  S u b s i d i a r y  G u a r a n t y ,  t o g e t h e r  w i t h  a l l

s c h e d u l e s  a n d  e x h i b i t s  t h e r e t o ,  e x e c u t e d  b y  e a c h  o f  t h e  p a r t i e s  t h e r e t o ;
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( h )            o r i g i n a l s  o f  t h e  N o t e s ,  e x e c u t e d  b y  t h e  [ C o m p a n y ]  [ I s s u e r
S u b s i d i a r y ] ;
 

( i )            c e r t i f i c a t e s  o f  p u b l i c  o f f i c i a l s  f r o m  t h e  S t a t e s  o f
D e l a w a r e  a n d  U t a h  [ a n d  _ _ _ _ _ _ _ _ _ _ _  [ f o r  t h e  a p p l i c a b l e  I s s u e r
S u b s i d i a r y ] ]  a s  I  h a v e  d e e m e d  n e c e s s a r y  f o r  t h e  p u r p o s e  o f  r e n d e r i n g  t h i s
o p i n i o n ;
 

( j )            t h e  C h a r t e r  D o c u m e n t s  o f  t h e  C o m p a n y [ ,  t h e  I s s u e r
S u b s i d i a r y ]  a n d  t h e  S u b s i d i a r i e s ,  i n  e a c h  c a s e  a s  a m e n d e d  t o  d a t e ;
 

( k )            c e r t i f i e d  c o p i e s  o f  r e s o l u t i o n s  o f  t h e  [ B o a r d  o f
D i r e c t o r s ]  o f  t h e  C o m p a n y [ ,  t h e  I s s u e r  S u b s i d i a r y ]  a n d  o f  e a c h  S u b s i d i a r y
r e l a t i n g  t o  t h e  r e s p e c t i v e  T r a n s a c t i o n  D o c u m e n t s ;  a n d
 

( l )            s u c h  o t h e r  d o c u m e n t s ,  i n s t r u m e n t s  a n d  c e r t i f i c a t e s  a s  I
h a v e  d e e m e d  n e c e s s a r y  f o r  t h e  p u r p o s e  o f  r e n d e r i n g  t h i s  o p i n i o n .
 

I n  m y  e x a m i n a t i o n  o f  t h e  T r a n s a c t i o n  D o c u m e n t s ,  t o  t h e  e x t e n t  m y
o p i n i o n s  s e t  f o r t h  b e l o w  a r e  d e p e n d e n t  t h e r e o n ,  I  h a v e  a s s u m e d  w i t h o u t
i n d e p e n d e n t  i n v e s t i g a t i o n  t h a t  ( i )  e a c h  p a r t y  t o  e a c h  T r a n s a c t i o n
D o c u m e n t  ( o t h e r  t h a n  a n y  N o t e  P a r t y )  i s  a  c o r p o r a t i o n  o r  o t h e r  e n t i t y
d u l y  i n c o r p o r a t e d  o r  o t h e r w i s e  o r g a n i z e d  a n d  v a l i d l y  e x i s t i n g  u n d e r  t h e
l a w s  o f  t h e  j u r i s d i c t i o n  o f  i t s  i n c o r p o r a t i o n  o r  o r g a n i z a t i o n ,  ( i i )  e a c h
p a r t y  t o  e a c h  T r a n s a c t i o n  D o c u m e n t  ( o t h e r  t h a n  a n y  N o t e  P a r t y )  h a s  f u l l
c o r p o r a t e  p o w e r  a n d  a u t h o r i t y  t o  e x e c u t e ,  d e l i v e r  a n d  p e r f o r m  e a c h
T r a n s a c t i o n  D o c u m e n t  t o  w h i c h  i t  i s  a  p a r t y ,  ( i i i )  t h e  e x e c u t i o n ,  d e l i v e r y
a n d  p e r f o r m a n c e  b y  e a c h  p a r t y  ( o t h e r  t h a n  a n y  N o t e  P a r t y )  o f  e a c h
T r a n s a c t i o n  D o c u m e n t  t o  w h i c h  i t  i s  a  p a r t y  h a s  b e e n  d u l y  a u t h o r i z e d  b y
a l l  n e c e s s a r y  c o r p o r a t e  a c t i o n ,  ( i v )  t h e  g e n u i n e n e s s  o f  a l l  s i g n a t u r e s
( o t h e r  t h a n  t h o s e  o f  a n y  N o t e  P a r t y ) ,  ( v )  t h e  a u t h e n t i c i t y  o f  a l l
d o c u m e n t s  s u b m i t t e d  t o  m e  a s  o r i g i n a l s ,  ( v i )  t h e  c o n f o r m i t y  t o  o r i g i n a l s
o f  a l l  s u c h  d o c u m e n t s  s u b m i t t e d  t o  m e  a s  c o p i e s ,  ( v i i )  e a c h  T r a n s a c t i o n
D o c u m e n t  h a s  b e e n  d u l y  e x e c u t e d  a n d  d e l i v e r e d  b y  e a c h  o f  t h e  p a r t i e s
t h e r e t o  ( o t h e r  t h a n  a n y  N o t e  P a r t y ) ,  ( v i i i )  t h e  C o m p a n y  h a s ,  o r  w i l l  h a v e
a t  t h e  r e l e v a n t  t i m e ,  r i g h t s  i n  t h e  P l e d g e d  S e c u r i t i e s  ( a s  h e r e i n a f t e r
d e f i n e d )  i n  w h i c h  t h e  C o m p a n y  h a s  g r a n t e d  a  s e c u r i t y  i n t e r e s t  t o  t h e
C o l l a t e r a l  A g e n t  w i t h i n  t h e  m e a n i n g  o f  S e c t i o n  9 - 2 0 3 ( b ) ( 2 )  o f  t h e  N Y U C C
( a s  h e r e i n a f t e r  d e f i n e d )  a t  a l l  t i m e s  r e l e v a n t  t o  t h i s  o p i n i o n ,  ( i x )  t h e
s e c u r i t y  c e r t i f i c a t e s  r e p r e s e n t i n g  t h e  s h a r e s  o f  s t o c k  i d e n t i f i e d  i n
S c h e d u l e  I  t o  t h e  P l e d g e  A g r e e m e n t  ( t h e  “ P l e d g e d  S e c u r i t i e s ” )  d e l i v e r e d
t o  t h e  C o l l a t e r a l  A g e n t  w e r e  d e l i v e r e d  i n  t h e  S t a t e  o f  N e w  Y o r k ,  ( x )  N S A I
h a s ,  o r  w i l l  h a v e  a t  t h e  r e l e v a n t  t i m e ,  r i g h t s  i n  t h e  P l e d g e d  E q u i t y  ( a s
d e f i n e d  i n  t h e  C h i n a  P l e d  g e  A g r e e m e n t )  i n  w h i c h  N S A I  h a s  g r a n t e d  a
s e c u r i t y  i n t e r e s t  t o  t h e  C o l l a t e r a l  A g e n t  w i t h i n  t h e  m e a n i n g  o f  S e c t i o n
9 - 2 0 3 ( b ) ( 2 )  o f  t h e  N Y U C C  ( a s  h e r e i n a f t e r  d e f i n e d )  a t  a l l  t i m e s  r e l e v a n t
t o  t h i s  o p i n i o n ,  ( x i )  t h e  F i n a n c i n g  S t a t e m e n t s  h a v e  b e e n  f i l e d  w i t h
r e s p e c t  t o  t h e  P l e d g e  A g r e e m e n t  a n d  t h e  C h i n a  P l e d g e  A g r e e m e n t .
 

A s  t o  a l l  q u e s t i o n s  o f  f a c t  m a t e r i a l  t o  m y  o p i n i o n s  b e l o w ,  I  h a v e
r e l i e d  u p o n ,  w i t h o u t  i n d e p e n d e n t  i n v e s t i g a t i o n ,  a n d  a s s u m e d  t h e  a c c u r a c y
a n d  c o m p l e t e n e s s  o f ,  t h e  r e p r e s e n t a t i o n s  a n d  w a r r a n t i e s  o f  t h e  p a r t i e s  t o
t h e  T r a n s a c t i o n  D o c u m e n t s  c o n t a i n e d  i n  t h e  T r a n s a c t i o n  D o c u m e n t s  a n d  t h e
c e r t i f i c a t e s  o f  s u c h  p a r t i e s  o r  t h e i r  o f f i c e r s ,  p a r t n e r s ,  o r  m a n a g e r s ,  a s
t h e  c a s e  m a y  b e ,  o r  o f  p u b l i c  o f f i c i a l s .  I  h a v e  m a d e  n o  i n d e p e n d e n t
i n v e s t i g a t i o n  o f  a n y  o f  t h e  f a c t s  s t a t e d  i n  a n y  o f  t h e  r e p r e s e n t a t i o n s .
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B a s e d  u p o n  a n d  s u b j e c t  t o  t h e  f o r e g o i n g  a n d  s u b j e c t  t o  t h e  l i m i t a t i o n s
a n d  q u a l i f i c a t i o n s  s e t  f o r t h  b e l o w ,  I  a m  o f  t h e  o p i n i o n  t h a t :
 

1 .  T h e  C o m p a n y  h a s  b e e n  d u l y  i n c o r p o r a t e d  a n d  i s  v a l i d l y
e x i s t i n g  a n d  i n  g o o d  s t a n d i n g  a s  a  c o r p o r a t i o n  u n d e r  t h e  l a w s  o f  t h e

S t a t e  o f  D e l a w a r e  a n d  i s  d u l y  q u a l i f i e d  a s  a  f o r e i g n  c o r p o r a t i o n  t o  d o
b u s i n e s s  a n d  i s  i n  g o o d  s t a n d i n g  i n  t h e  S t a t e  o f  U t a h .  [ T h e  I s s u e r

S u b s i d i a r y  h a s  b e e n  d u l y  i n c o r p o r a t e d  a n d  i s  v a l i d l y  e x i s t i n g  a n d  i n
g o o d  s t a n d i n g  a s  a  c o r p o r a t i o n  u n d e r  t h e  l a w s  o f  t h e  S t a t e  o f

[ _ _ _ _ _ _ _ _ _ _ _ ]  a n d  i s  d u l y  q u a l i f i e d  a s  a  f o r e i g n  c o r p o r a t i o n  t o  d o
b u s i n e s s  a n d  i s  i n  g o o d  s t a n d i n g  i n  t h e  S t a t e  o f  U t a h . ]  E a c h

S u b s i d i a r y  h a s  b e e n  d u l y  [ i n c o r p o r a t e d  i n  i t s  r e s p e c t i v e  s t a t e  o f
i n c o r p o r a t i o n  a n d  i s  v a l i d l y  e x i s t i n g  a n d  i n  g o o d  s t a n d i n g  a s

c o r p o r a t i o n  u n d e r  t h e  l a w s  o f  s u c h  s t a t e ]  [ a l t e r n a t i v e  l a n g u a g e ,  a s
a p p r o p r i a t e ,  i f  a n y  S u b  s i d i a r y  i s  n o t  a  c o r p o r a t i o n ] ,  a n d  e a c h

S u b s i d i a r y  t h a t  i s  a  D e l a w a r e  c o r p o r a t i o n  i s  d u l y  q u a l i f i e d  a s  a
f o r e i g n  c o r p o r a t i o n  t o  d o  b u s i n e s s ,  a n d  i s  i n  g o o d  s t a n d i n g ,  i n  t h e

S t a t e  o f  U t a h .
 

2 .  T h e  e x e c u t i o n ,  d e l i v e r y  a n d  p e r f o r m a n c e  b y  e a c h  N o t e  P a r t y  o f
e a c h  T r a n s a c t i o n  D o c u m e n t  t o  w h i c h  i t  i s  a  p a r t y  a r e  w i t h i n  i t s

c o r p o r a t e  p o w e r s  a n d  h a v e  b e e n  d u l y  a u t h o r i z e d  b y  a l l  n e c e s s a r y
[ c o r p o r a t e ]  [ a l t e r n a t i v e  l a n g u a g e ,  a s  a p p r o p r i a t e ,  i f  a n y  S u b s i d i a r y  i s

n o t  a  c o r p o r a t i o n ]  a c t i o n .  T h e  e x e c u t i o n ,  d e l i v e r y  a n d  p e r f o r m a n c e  b y
e a c h  N o t e  P a r t y  o f  e a c h  T r a n s a c t i o n  D o c u m e n t  t o  w h i c h  i t  i s  a  p a r t y  d o

n o t ,  a n d  w i l l  n o t ,  c o n t r a v e n e  i t s  r e s p e c t i v e  C h a r t e r  D o c u m e n t s  o r  a n y
A p p l i c a b l e  L a w s .

 
3 .  N o  o r d e r ,  f i l i n g ,  c o n s e n t  o r  a p p r o v a l  o f  a n y  G o v e r n m e n t a l

A u t h o r i t y  u n d e r  A p p l i c a b l e  L a w s  o r  f i l i n g  w i t h  a n y  G o v e r n m e n t a l
A u t h o r i t y  i s  r e q u i r e d  o n  t h e  p a r t  o f  a n y  N o t e  P a r t y  i n  c o n n e c t i o n  w i t h

t h e  e x e c u t i o n ,  d e l i v e r y  o r  p e r f o r m a n c e  b y  s u c h  N o t e  P a r t y  o f  a n y
T r a n s a c t i o n  D o c u m e n t  t o  w h i c h  i t  i s  a  p a r t y  e x c e p t  a s  e x p r e s s l y

c o n t e m p l a t e d  b y  t h e  T r a n s a c t i o n  D o c u m e n t s  a n d  e x c e p t  s u c h  a s  h a v e
b e e n  m a d e  o r  o b t a i n e d  a n d  a r e  i n  f u l l  f o r c e  a n d  e f f e c t  a n d  r o u t i n e

g o v e r n m e n t a l  f i l i n g s  r e q u i r e d  i n  t h e  o r d i n a r y  c o u r s e  o f  b u s i n e s s .
 

4 .  E a c h  T r a n s a c t i o n  D o c u m e n t  h a s  b e e n  d u l y  e x e c u t e d  a n d
d e l i v e r e d  b y  e a c h  N o t e  P a r t y  t h a t  i s  a  p a r t y  t h e r e t o .

 
5 .  E a c h  T r a n s a c t i o n  D o c u m e n t  c o n s t i t u t e s  t h e  l e g a l ,  v a l i d  a n d

b i n d i n g  o b l i g a t i o n  o f  e a c h  N o t e  P a r t y ,  e n f o r c e a b l e  a g a i n s t  e a c h  s u c h
N o t e  P a r t y  i n  a c c o r d a n c e  w i t h  i t s  r e s p e c t i v e  t e r m s .

 
6 .  N e i t h e r  t h e  e x t e n s i o n  o f  c r e d i t  e v i d e n c e d  b y  t h e  N o t e s  n o r  t h e

u s e  o f  p r o c e e d s  t h e r e o f  w i l l  v i o l a t e  R e g u l a t i o n  T ,  U  o r  X  o f  t h e  B o a r d
o f  G o v e r n o r s  o f  t h e  F e d e r a l  R e s e r v e  S y s t e m .

 
7 .  T h e  P l e d g e  A g r e e m e n t  a n d  d e l i v e r y  t o  t h e  C o l l a t e r a l  A g e n t  i n
t h e  S t a t e  o f  N e w  Y o r k  o f  t h e  P l e d g e d  S e c u r i t i e s  e n d o r s e d  t o  t h e

C o l l a t e r a l  A g e n t  o r  i n  b l a n k ,  c r e a t e d  i n  f a v o r  o f  t h e  C o l l a t e r a l  A g e n t ,
a s  s e c u r i t y  f o r  t h e  p a y m e n t  o f  t h e  S e c u r e d  O b l i g a t i o n s  ( a s  d e f i n e d  i n

t h e  P l e d g e  A g r e e m e n t ) ,  a  p e r f e c t e d  s e c u r i t y  i n t e r e s t  u n d e r  t h e  U n i f o r m
C o m m e r c i a l  C o d e  a s  i n  e f f e c t  o n  t h e  d a t e  o f  t h e  P l e d g e  A g r e e m e n t  i n

t h e  S t a t e  o f  N e w  Y o r k  ( t h e  “ N Y U C C ” )  i n  t h e  P l e d g e d  S e c u r i t i e s ,  a n d
s u c h  p e r f e c t e d  s e c u r i t y  i n t e r e s t  c o n t i n u e s  t o  b e  i n  f u l l  f o r c e  a n d

e f f e c t .  A s s u m i n g  t h e  C o l l a t e r a l  A g e n t  a c q u i r e d  i t s  i n t e r e s t  i n  s u c h
P l e d g e d  S e c u r i t i e s  i n  g o o d  f a i t h  a n d  w i t h o u t  n o t i c e  o f  a n y  a d v e r s e

c l a i m s  ( a s  t o  w h i c h  I  e x p r e s s  n o  o p i n i o n ) ,  t h e  C o l l a t e r a l  A g e n t  h a s
a c q u i r e d  i t s  s e c u r i t y  i n t e r e s t  i n  s u c h  P l e d g e d  S e c u r i t i e s  f r e e  o f

a d v e r s e  c l a i m s  w i t h i n  t h e  m e a n i n g  o f  t h e  N Y U C C .
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8 .  T h e  C h i n a  P l e d g e  A g r e e m e n t  a n d  f i l i n g  o f  t h e  F i n a n c i n g
S t a t e m e n t  i n  t h e  s t a t e  o f  D e l a w a r e  c r e a t e d  i n  f a v o r  o f  t h e  C o l l a t e r a l

A g e n t ,  a s  s e c u r i t y  f o r  t h e  p a y m e n t  o f  t h e  S e c u r e d  O b l i g a t i o n s  ( a s
d e f i n e d  i n  t h e  C h i n a  P l e d g e  A g r e e m e n t ) ,  a  p e r f e c t e d  s e c u r i t y  i n t e r e s t

u n d e r  t h e  N Y U C C  i n  t h e  P l e d g e d  E q u i t y ,  a n d  s u c h  p e r f e c t e d  s e c u r i t y
i n t e r e s t  c o n t i n u e s  t o  b e  i n  f u l l  f o r c e  a n d  e f f e c t .   A s s u m i n g  t h e

C o l l a t e r a l  A g e n t  a c q u i r e d  i t s  i n t e r e s t  i n  s u c h  P l e d g e d  E q u i t y  i n  g o o d
f a i t h  a n d  w i t h o u t  n o t i c e  o f  a n y  a d v e r s e  c l a i m s  ( a s  t o  w h i c h  I  e x p r e s s

n o  o p i n i o n ) ,  t h e  C o l l a t e r a l  A g e n t  h a s  a c q u i r e d  i t s  s e c u r i t y  i n t e r e s t  i n
s u c h  P l e d g e d  E q u i t y  f r e e  o f  a d v e r s e  c l a i m s  w i t h i n  t h e  m e a n i n g  o f  t h e

N Y U C C .
 

9 .  A s s u m i n g  t h e  a c c u r a c y  o f  ( i )  t h e  C o m p a n y ’ s  r e p r e s e n t a t i o n s  i n
t h e  f i r s t  s e n t e n c e  o f  S e c t i o n  5 . 1 3  o f  t h e  A g r e e m e n t  a n d  ( i i )  y o u r

r e p r e s e n t a t i o n s  i n  S e c t i o n  6 . 1  o f  t h e  A g r e e m e n t ,  i t  i s  n o t  n e c e s s a r y  i n
c o n n e c t i o n  w i t h  t h e  e x e c u t i o n  a n d  d e l i v e r y  o f  t h e  N o t e s  u n d e r  t h e

c i r c u m s t a n c e s  c o n t e m p l a t e d  b y  t h e  A g r e e m e n t  t o  r e g i s t e r  t h e  N o t e s
u n d e r  t h e  S e c u r i t i e s  A c t  o f  1 9 3 3 ,  a s  a m e n d e d  o r  t o  q u a l i f y  a n

i n d e n t u r e  i n  r e s p e c t  t h e r e o f  u n d e r  t h e  T r u s t  I n d e n t u r e  A c t  o f  1 9 3 9 ,  a s
a m e n d e d .

 
1 0 .  N o  N o t e  P a r t y  i s  a n  “ i n v e s t m e n t  c o m p a n y ”  w i t h i n  t h e  m e a n i n g

o f  t h e  I n v e s t m e n t  C o m p a n y  A c t  o f  1 9 4 0 ,  a s  a m e n d e d .
 

1 1 .  A s s u m i n g  t h a t  t h e  S t a t e  o f  N e w  Y o r k  h a s  a  s u f f i c i e n t
r e l a t i o n s h i p  t o  t h e  p a r t i e s  t o  t h e  T r a n s a c t i o n  D o c u m e n t s  o r  t h e

t r a n s a c t i o n s  c o n t e m p l a t e d  i n  t h e  T r a n s a c t i o n s ,  i n  a n y  p r o c e e d i n g s  d u l y
t a k e n  i n  t h e  c o u r t s  o f  t h e  S t a t e  o f  U t a h  o r  a  U n i t e d  S t a t e s  c o u r t

s i t t i n g  i n  t h e  S t a t e  o f  U t a h  t o  e n f o r c e  a n y  T r a n s a c t i o n  D o c u m e n t ,  t h e
c h o i c e  o f  N e w  Y o r k  l a w  a s  t h e  s u b s t a n t i v e  l a w  g o v e r n i n g  s u c h

T r a n s a c t i o n  D o c u m e n t  w o u l d  b e  r e c o g n i z e d  a n d  s u c h  l a w  w o u l d  b e
a p p l i e d .

 
A t  y o u r  r e q u e s t ,  I  a l s o  c o n f i r m  t o  y o u  t h e  f o l l o w i n g :

 
( i )  T h e  e x e c u t i o n  a n d  d e l i v e r y  b y  e a c h  N o t e  P a r t y  o f  e a c h  T r a n s a c t i o n

D o c u m e n t  t o  w h i c h  i t  i s  a  p a r t y  d o  n o t ,  a n d  t h e  p e r f o r m a n c e  b y  e a c h  N o t e
P a r t y  o f  e a c h  T r a n s a c t i o n  D o c u m e n t  t o  w h i c h  i t  i s  a  p a r t y  w i l l  n o t ,  ( i )

v i o l a t e ,  b r e a c h  o r  r e s u l t  i n  d e f a u l t  u n d e r ,  o r  r e s u l t  i n  t h e  i m p o s i t i o n  o f
a n y  L i e n  u p o n  a n y  p r o p e r t y  o f  a n y  N o t e  P a r t y  p u r s u a n t  t o ,  t h e  [ d e s c r i b e

a l l  m a t e r i a l  c r e d i t  a g r e e m e n t s ]  o r ,  t o  m y  k n o w l e d g e ,  a n y  e x i s t i n g
o b l i g a t i o n  o r  r e s t r i c t i o n  o n  a n y  N o t e  P a r t y  u n d e r  a n y  o t h e r  a g r e e m e n t ,

i n s t r u m e n t  o r  i n d e n t u r e  a p p l i c a b l e  t o  i t ,  o r  ( i i )  t o  m y  k n o w l e d g e ,  b r e a c h
o r  o t h e r w i s e  v i o l a t e  a n y  e x i s t i n g  o b l i g a t i o n  o f  o r  r e s t r i c t i o n  o n  a n y  N o t e

P a r t y  u n d e r  a n y  o r d e r ,  j u d g m e n t  o r  d e c r e e  a p p l i c a b l e  t o  i t .
 

( i i )  T o  m y  k n o w l e d g e ,  e x c e p t  a s  d i s c l o s e d  i n  t h e  T r a n s a c t i o n
D o c u m e n t s ,  n o  a c t i o n s ,  s u i t s ,  p r o c e e d i n g s  o r  i n v e s t i g a t i o n s  a r e  p e n d i n g
o r  t h r e a t e n e d  a g a i n s t  a n y  N o t e  P a r t y  b e f o r e  a n y  G o v e r n m e n t a l  A u t h o r i t y

o r  a r b i t r a t o r  t h a t  ( a )  c o u l d  r e a s o n a b l y  b e  e x p e c t e d  ( a l o n e  o r  i n  t h e
a g g r e g a t e )  t o  h a v e  a  M a t e r i a l  A d v e r s e  E f f e c t  o r  ( b )  s e e k  t o  e n j o i n ,

e i t h e r  d i r e c t l y  o r  i n d i r e c t l y ,  t h e  e x e c u t i o n ,  d e l i v e r y  o r  p e r f o r m a n c e  b y
a n y  N o t e  P a r t y  o f  a n y  T r a n s a c t i o n  D o c u m e n t s  t o  w h i c h  i t  i s  a  p a r t y  o r  t h e

t r a n s a c t i o n s  c o n t e m p l a t e d  t h e r e b y .
 
 
 
 
 
 

5
 



 
 

T h e  o p i n i o n s  a n d  c o n f i r m a t i o n s  s e t  f o r t h  h e r e i n  a r e  p r e d i c a t e d  u p o n ,
l i m i t e d  b y  a n d  s u b j e c t  t o  t h e  f o l l o w i n g  a s s u m p t i o n s ,  q u a l i f i c a t i o n s ,
l i m i t a t i o n s  a n d  e x c e p t i o n s  i n  a d d i t i o n  t o  t h o s e  s e t  f o r t h  e l s e w h e r e
h e r e i n :
 

A .  I  a m  a n  a t t o r n e y  a d m i t t e d  t o  p r a c t i c e  i n  t h e  S t a t e  o f  U t a h .
E x c e p t  a s  s e t  f o r t h  b e l o w ,  t h e  o p i n i o n s  e x p r e s s e d  a b o v e  a r e  l i m i t e d  t o

t h e  l a w s  o f  t h e  S t a t e  o f  U t a h ,  t h e  S t a t e  o f  N e w  Y o r k  ( a s  t o  t h e
o p i n i o n s  e x p r e s s e d  i n  p a r a g r a p h s  5 ,  7  a n d  8 )  a n d  t h e  f e d e r a l  l a w s  o f

t h e  U n i t e d  S t a t e s ,  a n d  I  d o  n o t  e x p r e s s  a n y  o p i n i o n  h e r e i n  c o n c e r n i n g
a n y  o t h e r  l a w .  I n  r e n d e r i n g  t h e  o p i n i o n s  s e t  f o r t h  i n  p a r a g r a p h s  1  a n d

2 ,  t o  t h e  e x t e n t  s u c h  o p i n i o n s  c o n c e r n  t h e  c o r p o r a t i o n s  i n c o r p o r a t e d
u n d e r  D e l a w a r e  l a w ,  s u c h  o p i n i o n s  a r e  l i m i t e d  t o  t h e  p u b l i s h e d

c o m p i l a t i o n s  o f  t h e  D e l a w a r e  G e n e r a l  C o r p o r a t i o n  L a w .  I n  r e n d e r i n g
t h e  o p i n i o n s  s e t  f o r t h  i n  p a r a g r a p h  1 ,  t o  t h e  e x t e n t  s u c h  o p i n i o n s

c o n c e r n  D e l a w a r e  c o r p o r a t i o n s ,  I  h a v e  r e l i e d  s o l e l y  o n  ( i )  m y  r e v i e w
o f  t h e  c e r t i f i c a t e s  o f  i n c o r p o r a t i o n  c e r t i f i e d  b y  t h e  S e c r e t a r y  o f

S t a t e  o f  D e l a w a r e ,  ( i i )  m y  r e v i e w  o f  t h e  c u r r e n t  p u b l i s h e d
c o m p i l a t i o n s  o f  t h e  D e l a w a r e  G e n e r a l  C o r p o r a t i o n  L a w  r e g a r d i n g  t h e

r e q u i r e d  c o n t e n t  a n d  e x e c u t i o n  o f  a  c e r t i f i c a t e  o f  i n c o r p o r a t i o n ,  ( i i i )
C e r t i f i c a t e s  o f  G o o d  S t a n d i n g  i s s u e d  b y  t h e  S e c r e t a r y  o f  S t a t e  o f

D e l a w a r e ,  a n d  ( i v )  S e c t i o n  1 0 5  o f  t h e  D e l a w a r e  G e n e r a l  C o r p o r a t i o n
L a w  w h i c h  p r o v i d e s  t h a t  a  c e r t i f i c a t e  o f  i n c o r p o r a t i o n  d u l y  c e r t i f i e d

b y  t h e  S e c r e t a r y  o f  S t a t e  a n d  a c c o m p a n i e d  b y  t h e  c e r t i f i c a t e  o f  t h e
r e c o r d e r  o f  t h e  c o u n t y  i n  w h i c h  i t  h a s  b e e n  r e c o r d e d ,  s h a l l  b e  r e c e i v e d

i n  a l l  c o u r t s ,  p u b l i c  o f f i c e s ,  a n d  o f f i c i a l  b o d i e s ,  a s  p r i m a  f a c i e
e v i d e n c e  o f :  ( a )  d u e  e x e c u t i o n ,  a c k n o w l e d g m e n t ,  f i l i n g  a n d  r e c o r d i n g

o f  t h e  i n s t r u m e n t ;  ( b )  o b s e r v a n c e  a n d  p e r f o r m a n c e  o f  a l l  a c t s  a n d
c o n d i t i o n s  n e c e s s a r y  t o  h a v e  b e e n  o b s e r v e d  a n d  p e r f o r m e d  p r e c e d e n t  t o
t h e  i n s t r u m e n t  b e c o m i n g  e f f e c t i v e ;  a n d  ( c )  a n y  o t h e r  f a c t s  r e q u i r e d  o r

p e r m i t t e d  b y  l a w  t o  b e  s t a t e d  i n  t h e  i n s t r u m e n t .  I  n o t e  t h a t  t h e  T r a n s a
c t i o n  D o c u m e n t s  a r e  g o v e r n e d  b y  t h e  l a w s  o f  t h e  S t a t e  o f  N e w  Y o r k ,

a n d  f o r  p u r p o s e s  o f  t h e  o p i n i o n s  e x p r e s s e d  i n  p a r a g r a p h s  5 , 7  a n d  8 ,  I
h a v e  a s s u m e d  t h a t  t h e  l a w s  o f  t h e  S t a t e  o f  N e w  Y o r k  a r e  t h e  s a m e  a s

t h e  l a w s  o f  t h e  S t a t e  o f  U t a h .   [ I n  a d d i t i o n ,  I  a d v i s e  y o u  t h a t  N u  S k i n
( C h i n a )  D a i l y - U s e  &  H e a l t h  P r o d u c t s  C o . ,  L t d .  i s  i n c o r p o r a t e d  u n d e r

t h e  l a w s  o f  C h i n a ,  a n d  t h e r e f o r e  t h e  C h i n a  P l e d g e  A g r e e m e n t  m a y  b e
s u b j e c t  t o  t h e  l a w s  a n d / o r  r e g u l a t i o n s  o f  C h i n a .   I  r e n d e r  n o  o p i n i o n

w i t h  r e s p e c t  t o  t h e  l a w s  o f  C h i n a ,  i n c l u d i n g  t h e  e n f o r c e a b i l i t y  i n
C h i n a  o f  t h e  P l e d g e  A g r e e m e n t  o r  j u d g m e n t s  o b t a i n e d  i n  U . S .  c o u r t s

w i t h  r e s p e c t  t o  t h e  P l e d g e  A g r e e m e n t .   I  f u r t h e r  n o t e  t h a t  w e  h a v e
b e e n  a d v i s e d  b y  c o u n s e l  t h a t  t h e  C h i n a  P l e d g e  A g r e e m e n t  i s  n o t

e f f e c t i v e  u n l e s s  i t  i s  a p p r o v e d  b y  a n d  f i l e d  w i t h  c e r t a i n  g o v e r n m e n t
e n t i t i e s  i n  C h i n a ,  a n d  t h a t  s i n c e  t h e  b e g i n n i n g  o f  2 0 0 6  s u c h

g o v e r n m e n t  e n t i t i e s  h a v e  c e a s e d  a c c e p t i n g  a p p l i c a t i o n s  f o r  a p p r o v a l  o f
e q u i t y  p l e d g e s . ]  [ N o t e :  F o r  a n y  I s s u e r  S u b s i d i a r y  n o t  i n c o r p o r a t e d  i n

t h e  S t a t e  o f  D e l a w a r e ,  t h i s  p a r a g r a p h  w i l l  n e e d  t o  b e  m o d i f i e d  t o
a d d r e s s  t h e  r e l e v a n t  s t a t e . ]

 
B .  T h e  q u a l i f i c a t i o n  o f  t h e  c o n f i r m a t i o n s  r e q u e s t e d  b y  t h e  w o r d s
“ t o  m y  k n o w l e d g e ”  o r  “ o f  w h i c h  I  h a v e  k n o w l e d g e ”  i s  i n t e n d e d  t o

i n d i c a t e  t h a t  I  d o  n o t  h a v e  c u r r e n t  a n d  a c t u a l  k n o w l e d g e  o f  t h e
i n a c c u r a c y  o f  s u c h  s t a t e m e n t .  H o w e v e r ,  e x c e p t  a s  e x p r e s s l y  i n d i c a t e d

i n  t h e  f o l l o w i n g  s e n t e n c e ,  I  h a v e  n o t  u n d e r t a k e n  a n y  i n d e p e n d e n t
i n v e s t i g a t i o n  t o  d e t e r m i n e  t h e  a c c u r a c y  o f  s u c h  s t a t e m e n t .  I  h a v e ,

h o w e v e r ,  m a d e  i n q u i r y  o f  e a c h  o f  t h e  i n - h o u s e  c o u n s e l  o f  t h e  C o m p a n y
w i t h  r e s p e c t  t o  e a c h  m a t t e r  a n d  h a v e  a l s o  m a d e  i n q u i r y  t o  t h e  C h i e f

E x e c u t i v e  O f f i c e r  a n d  C h i e f  F i n a n c i a l  O f f i c e r  o f  t h e  C o m p a n y  w i t h
r e s p e c t  t o  e a c h  m a t t e r .
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C .  M y  o p i n i o n  i n  p a r a g r a p h  5  i s  s u b j e c t  t o  t h e  e f f e c t  o f  a n y
a p p l i c a b l e  b a n k r u p t c y ,  i n s o l v e n c y  ( i n c l u d i n g ,  w i t h o u t  l i m i t a t i o n ,  a l l
l a w s  r e l a t i n g  t o  f r a u d u l e n t  t r a n s f e r s ) ,  r e o r g a n i z a t i o n ,  m o r a t o r i u m  o r

s i m i l a r  l a w  a f f e c t i n g  c r e d i t o r s ’  r i g h t s  g e n e r a l l y .
 

D .  M y  o p i n i o n  i n  p a r a g r a p h  5  i s  s u b j e c t  t o  t h e  e f f e c t  o f  g e n e r a l
p r i n c i p l e s  o f  e q u i t y ,  i n c l u d i n g ,  w i t h o u t  l i m i t a t i o n ,  c o n c e p t s  o f

m a t e r i a l i t y ,  r e a s o n a b l e n e s s ,  g o o d  f a i t h  a n d  f a i r  d e a l i n g  ( r e g a r d l e s s  o f
w h e t h e r  c o n s i d e r e d  i n  a  p r o c e e d i n g  i n  e q u i t y  o r  a t  l a w )  a n d  t h e

a v a i l a b i l i t y  o f  s p e c i f i c  p e r f o r m a n c e  o r  a n y  o t h e r  e q u i t a b l e  r e m e d y .
S u c h  p r i n c i p l e s  o f  e q u i t y  a r e  o f  g e n e r a l  a p p l i c a t i o n ,  a n d  i n  a p p l y i n g

s u c h  p r i n c i p l e s  a  c o u r t ,  a m o n g  o t h e r  t h i n g s ,  m i g h t  n o t  a l l o w  a  c r e d i t o r
t o  a c c e l e r a t e  t h e  m a t u r i t y  o f  a  d e b t ,  o r  m i g h t  d e c l i n e  t o  o r d e r  t h e

N o t e  P a r t i e s  t o  p e r f o r m  c o v e n a n t s .  S u c h  p r i n c i p l e s  a p p l i e d  b y  a  c o u r t
m i g h t  i n c l u d e  a  r e q u i r e m e n t  t h a t  c r e d i t o r s  a c t  w i t h  r e a s o n a b l e n e s s  a n d

i n  g o o d  f a i t h .  S u c h  a  r e q u i r e m e n t  m i g h t  b e  a p p l i e d ,  a m o n g  o t h e r
s i t u a t i o n s ,  t o  t h e  p r o v i s i o n s  o f  a n y  T r a n s a c t i o n  D o c u m e n t  p u r p o r t i n g

t o  a u t h o r i z e  c o n c l u s i v e  d e t e r m i n a t i o n s  b y  a n y  P u r c h a s e r .  F u r t h e r ,
S e c t i o n  2 . 4 . e .  o f  t h e  S u b s i d i a r y  G u a r a n t y ,  w h i c h  p r o v i d e s  t h a t  t h e

l i a b i l i t i e s  o f  t h e  p a r t i e s  t h e r e t o  s h a l l  n o t  b e  a f f e c t e d  b y  a m e n d m e n t s ,
w a i v e r s  o r  s i m i l a r  a c t i o n s  w i t h  r e s p e c t  t o  t h e  N o t e  D o c u m e n t s  m i g h t  b e

e n f o r c e a b l e  o n l y  t o  t h e  e x t e n t  t h a t  s u c h  a m e n d m e n t s ,  w a i v e r s  o r  o t h e r
a c t i o n s  a r e  n o t  s o  m a t e r i a l  a s  t o  c o n s t i t u t e  a  n e w  c o n t r a c t  a m o n g  t h e

p a r t i e s .
 

E .  M y  o p i n i o n s  i n  p a r a g r a p h s  5 ,  7  a n d  8  a r e  s u b j e c t  t o  t h e
f o l l o w i n g  q u a l i f i c a t i o n s :

 
( 1 )  i n  t h e  c a s e  o f  p r o p e r t y  t h a t  b e c o m e s  P l e d g e d  C o l l a t e r a l

( a s  d e f i n e d  i n  t h e  P l e d g e  A g r e e m e n t  a n d  t h e  C h i n a  P l e d g e
A g r e e m e n t )  a f t e r  t h e  d a t e  h e r e o f ,  S e c t i o n  5 5 2  o f  t h e  F e d e r a l

B a n k r u p t c y  C o d e  l i m i t s  t h e  e x t e n t  t o  w h i c h  p r o p e r t y  a c q u i r e d  b y  a
d e b t o r  a f t e r  t h e  c o m m e n c e m e n t  o f  a  c a s e  u n d e r  t h e  F e d e r a l

B a n k r u p t c y  C o d e  m a y  b e  s u b j e c t  t o  a  s e c u r i t y  i n t e r e s t  a r i s i n g  f r o m
a  s e c u r i t y  a g r e e m e n t  e n t e r e d  i n t o  b y  t h e  d e b t o r  b e f o r e  t h e

c o m m e n c e m e n t  o f  s u c h  c a s e ;
 

( 2 )  i n  t h e  c a s e  o f  p r o c e e d s ,  c o n t i n u a t i o n  o f  p e r f e c t i o n  o f
t h e  C o l l a t e r a l  A g e n t ’ s  s e c u r i t y  i n t e r e s t  t h e r e i n  i s  l i m i t e d  t o  t h e

e x t e n t  s e t  f o r t h  i n  S e c t i o n  9 - 3 1 1 5  o f  t h e  N Y U C C ;
 

( 3 )  I  e x p r e s s  n o  o p i n i o n  a s  t o  t h e  p r i o r i t y  o f  s e c u r i t y
i n t e r e s t s  a s  a g a i n s t  a n y  l i e n  c r e d i t o r  ( a s  d e f i n e d  i n  S e c t i o n  9 -

1 0 2 ( a ) ( 5 2 )  o f  t h e  N Y U C C )  t o  t h e  e x t e n t  s e t  f o r t h  i n  S e c t i o n  9 -
3 2 3 ( b )  o f  t h e  N Y U C C ;

 
( 4 )  i n  t h e  c a s e  o f  t h e  i s s u a n c e  o r  o t h e r  d i s t r i b u t i o n  i n

r e s p e c t  o f  t h e  P l e d g e d  C o l l a t e r a l  o f  a d d i t i o n a l  i n s t r u m e n t s  ( a s  s u c h
t e r m  i s  d e f i n e d  i n  A r t i c l e  9  o f  t h e  N Y U C C ) ,  t h e  s e c u r i t y  i n t e r e s t  o f

t h e  C o l l a t e r a l  A g e n t  t h e r e i n  w i l l  b e  p e r f e c t e d  o n l y  i f  p o s s e s s i o n
t h e r e o f  i s  o b t a i n e d  i n  a c c o r d a n c e  w i t h  t h e  p r o v i s i o n s  o f  A r t i c l e  9

o f  t h e  N Y U C C ;
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( 5 )  i n  t h e  c a s e  o f  t h e  P l e d g e d  C o l l a t e r a l  c o n s i s t i n g  o f
i n v e s t m e n t  p r o p e r t y  ( a s  d e f i n e d  i n  A r t i c l e  9  o f  t h e  N Y U C C ) ,

S e c t i o n s  9 - 3 1 2 ,  9 - 3 1 4  a n d  9 - 1 0 6  o f  t h e  N Y U C C  p r o v i d e  t h a t
p e r f e c t i o n  o f  a  s e c u r i t y  i n t e r e s t  i n  s u c h  i n v e s t m e n t  p r o p e r t y  m a y  b e

p e r f e c t e d  b y  c o n t r o l  ( a s  d e f i n e d  i n  A r t i c l e  8  o f  t h e  N Y U C C )  o r  b y
f i l i n g ;

 
( 6 )  I  h a v e  a s s u m e d  t h a t  t h e  C o l l a t e r a l  A g e n t  w i l l  m a i n t a i n

p o s s e s s i o n  o f  t h e  P l e d g e d  S e c u r i t i e s  i n  t h e  S t a t e  o f  N e w  Y o r k ;  a n d
 

( 7 )  i n  t h e  c a s e  o f  p r o p e r t y  o f  a  t y p e  a s  t o  w h i c h  t h e
F e d e r a l  l a w s  o f  t h e  U n i t e d  S t a t e s  h a v e  p r e e m p t e d  t h e  N Y U C C  w i t h

r e s p e c t  t o  t h e  v a l i d i t y  o r  p e r f e c t i o n  o f  t h e  s e c u r i t y  i n t e r e s t
t h e r e i n ,  t h e  s e c u r i t y  i n t e r e s t  m a y  n o t  b e  v a l i d  o r  p e r f e c t e d  w i t h o u t

c o m p l i a n c e  w i t h  a p p l i c a b l e  F e d e r a l  l a w .  I n  a d d i t i o n ,  F e d e r a l  a n d
S t a t e  s e c u r i t i e s  l a w s  m a y  l i m i t  t h e  r i g h t  t o  t r a n s f e r  o r  d i s p o s e  o f

P l e d g e d  C o l l a t e r a l  w h i c h  m a y  c o n s t i t u t e  s e c u r i t i e s  u n d e r  s u c h  l a w s .
 

F .  I  e x p r e s s  n o  o p i n i o n  a s  t o  a n y  p r o v i s i o n  i n  t h e  T r a n s a c t i o n
D o c u m e n t s  p r o v i d i n g  f o r  t h e  p a y m e n t  o r  r e i m b u r s e m e n t  o f  c o s t s  o r

e x p e n s e s  o r  i n d e m n i f y i n g  a  p a r t y  o r  t h e  w a i v e r  o f  r i g h t s ,  t o  t h e  e x t e n t
s u c h  p r o v i s i o n s  m a y  b e  h e l d  u n e n f o r c e a b l e  a s  c o n t r a r y  t o  p u b l i c

p o l i c y .
 

G .  I  e x p r e s s  n o  o p i n i o n  a s  t o  t h e  e n f o r c e a b i l i t y  o f  S e c t i o n  1 4 . 3
o f  t h e  A g r e e m e n t  a n d  S e c t i o n  2 . 1 6  o f  t h e  S u b s i d i a r y  G u a r a n t y

p r o v i d i n g  f o r  t h e  r e s p e c t i v e  N o t e  P a r t y ’ s  p a y m e n t s  o f  o b l i g a t i o n s  t o
t h e  P u r c h a s e r  i n  t h e  A v a i l a b l e  C u r r e n c y  i n  w h i c h  t h e  N o t e s  a r e

d e n o m i n a t e d  a f t e r  a  c o u r t  j u d g m e n t  i n  a n o t h e r  c u r r e n c y .
 

H .  I  a d v i s e  y o u  t h a t  S e c t i o n  2 2 . 1  o f  t h e  A g r e e m e n t  a n d  S e c t i o n
4 . 1  o f  t h e  S u b s i d i a r y  G u a r a n t y ,  w h i c h  p r o v i d e  f o r  n o n - e x c l u s i v e

j u r i s d i c t i o n  o f  t h e  c o u r t s  o f  t h e  S t a t e  o f  N e w  Y o r k  a n d  f e d e r a l  c o u r t s
s i t t i n g  i n  t h e  S t a t e  o f  N e w  Y o r k ,  m a y  n o t  b e  b i n d i n g  o n  f e d e r a l  c o u r t s

s i t t i n g  i n  N e w  Y o r k  ( o r  a n y  f e d e r a l  a p p e l l a t e  c o u r t ) .
 

I .  I n  a d d i t i o n  t o  a n y  o t h e r  l i m i t a t i o n  b y  o p e r a t i o n  o f  l a w  u p o n
t h e  s c o p e ,  m e a n i n g ,  o r  p u r p o s e  o f  t h i s  l e t t e r ,  t h i s  l e t t e r  s p e a k s  o n l y

a s  o f  t h e  d a t e  h e r e o f .  I  h a v e  n o  o b l i g a t i o n  t o  a d v i s e  t h e  r e c i p i e n t s  o f
t h i s  l e t t e r  o f  c h a n g e s  o f  l a w  o r  f a c t  t h a t  m a y  o c c u r  a f t e r  t h e  d a t e

h e r e o f  e v e n  t h o u g h  t h e  c h a n g e  m a y  a f f e c t  t h e  l e g a l  a n a l y s i s ,  a  l e g a l
c o n c l u s i o n  o r  a n y  i n f o r m a t i o n a l  c o n f i r m a t i o n  h e r e i n .

 
T h e  o p i n i o n s  e x p r e s s e d  i n  t h i s  l e t t e r  a r e  s o l e l y  f o r  t h e  u s e  o f  t h e

P u r c h a s e r s ,  a n d  t h e i r  s u c c e s s o r s  a n d  p e r m i t t e d  t r a n s f e r e e s  a n d  a s s i g n s ,
i n  m a t t e r s  d i r e c t l y  r e l a t e d  t o  t h e  A g r e e m e n t  a n d  t h e  t r a n s a c t i o n s
c o n t e m p l a t e d  t h e r e u n d e r ,  a n d  t h e s e  o p i n i o n s  m a y  n o t  b e  r e l i e d  o n  b y  a n y
o t h e r  p e r s o n s  o r  f o r  a n y  o t h e r  p u r p o s e .
 

V e r y  t r u l y  y o u r s ,
 

D .  M a t t h e w  D o r n y
G e n e r a l  C o u n s e l
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S c h e d u l e  I
 

N u  S k i n  E n t e r p r i s e s  H o n g  K o n g ,  I n c . ,  a  D e l a w a r e  c o r p o r a t i o n
 

N u  S k i n  I n t e r n a t i o n a l ,  I n c . ,  a  U t a h  c o r p o r a t i o n
 

N u  S k i n  T a i w a n ,  I n c . ,  a  U t a h  c o r p o r a t i o n
 

N u  S k i n  E n t e r p r i s e s  U n i t e d  S t a t e s ,  I n c . ,  a  D e l a w a r e  c o r p o r a t i o n
 

N u  S k i n  A s i a  I n v e s t m e n t ,  I n c . ,  a  D e l a w a r e  c o r p o r a t i o n
 

N S E  P r o d u c t s ,  I n c . ,  a  D e l a w a r e  c o r p o r a t i o n
 

[ O t h e r s ]
 

 
 

 



 

E X H I B I T  E
 

S U B S I D I A R Y  G U A R A N T Y
 

T h i s  S U B S I D I A R Y  G U A R A N T Y  ( t h i s  “ G u a r a n t y ” )  i s  m a d e  a s  o f
O c t o b e r  1 ,  2 0 0 9 ,  b y  e a c h  o f  t h e  p a r t i e s  l i s t e d  o n  t h e  s i g n a t u r e  p a g e s
h e r e t o  t o g e t h e r  w i t h  e a c h  o t h e r  P e r s o n  w h o  m a y  b e c o m e  a  p a r t y  h e r e t o
p u r s u a n t  t o  s u b s e c t i o n  5 . 1 0  o f  t h i s  G u a r a n t y  ( e a c h  a  “ G u a r a n t o r ”  a n d
c o l l e c t i v e l y ,  “ G u a r a n t o r s ” )  i n  f a v o r  o f ,  a n d  f o r  t h e  b e n e f i t  o f ,
P r u d e n t i a l  I n v e s t m e n t  M a n a g e m e n t ,  I n c .  ( “ P r u d e n t i a l ” )  a n d  e a c h  h o l d e r  o f
a  N o t e  i s s u e d  p u r s u a n t  t o  t h e  P r i v a t e  S h e l f  A g r e e m e n t  ( a s  h e r e i n a f t e r
d e f i n e d )  ( e a c h  a  “ G u a r a n t i e d  P a r t y ” ) .
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P r i v a t e  S h e l f  A g r e e m e n t  d e s c r i b e d  b e l o w )  w h i c h  m a y  b e c o m e  p a r t y  t h e r e t o ,
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O c t o b e r  1 ,  2 0 0 9  ( s a i d  P r i v a t e  S h e l f  A g r e e m e n t ,  a s  i t  m a y  h e r e a f t e r  b e
a m e n d e d ,  s u p p l e m e n t e d  o r  o t h e r w i s e  m o d i f i e d  f r o m  t i m e  t o  t i m e ,  t h e
“ P r i v a t e  S h e l f  A g r e e m e n t ” )  b e t w e e n  t h e  C o m p a n y  a n d  e a c h  I s s u e r
S u b s i d i a r y  w h i c h  m a y  b e c o m e  p a r t y  t h e r e t o ,  o n  t h e  o n e  h a n d ,  a n d
P r u d e n t i a l  a n d  e a c h  P r u d e n t i a l  A f f i l i a t e  w h i c h  m a y  b e c o m e  p a r t y  t h e r e t o ,
o n  t h e  o t h e r  h a n d .   C a p i t a l i z e d  t e r m s  u s e d  h e r e i n  a n d  n o t  o t h e r w i s e
d e f i n e d  s h a l l  h a v e  t h e  m e a n i n g s  p r o v i d e d  i n  t h e  P r i v a t e  S h e l f  A g r e e m e n t .
 

B .            G u a r a n t o r s  e x p e c t  t o  r e a l i z e  d i r e c t  a n d  i n d i r e c t  b e n e f i t s
a s  t h e  r e s u l t  o f  t h e  f i n a n c i a l  a n d  b u s i n e s s  s u p p o r t  w h i c h  w i l l  b e
p r o v i d e d  t o  G u a r a n t o r s  b y  t h e  C o m p a n y  a n d  i t s  S u b s i d i a r i e s .
 

C .            G u a r a n t o r s  a r e  w i l l i n g  i r r e v o c a b l y  a n d  u n c o n d i t i o n a l l y  t o
g u a r a n t y  t h e  G u a r a n t i e d  O b l i g a t i o n s .
 

N O W ,  T H E R E F O R E ,  b a s e d  u p o n  t h e  f o r e g o i n g  a n d  o t h e r  g o o d  a n d
v a l u a b l e  c o n s i d e r a t i o n ,  t h e  r e c e i p t  a n d  s u f f i c i e n c y  o f  w h i c h  a r e  h e r e b y
a c k n o w l e d g e d ,  a n d  i n  o r d e r  t o  i n d u c e  t h e  G u a r a n t i e d  P a r t i e s  t o  e n t e r  i n t o
t h e  P r i v a t e  S h e l f  A g r e e m e n t  a n d  t o  p u r c h a s e  t h e  N o t e s  t h e r e u n d e r ,
G u a r a n t o r s  h e r e b y  a g r e e  a s  f o l l o w s :
 

S E C T I O N  1 .  D E F I N I T I O N S
 

1 . 1  C e r t a i n  D e f i n e d  T e r m s .   A s  u s e d  i n  t h i s  G u a r a n t y ,  t h e  f o l l o w i n g
t e r m s  s h a l l  h a v e  t h e  f o l l o w i n g  m e a n i n g s  u n l e s s  t h e  c o n t e x t  o t h e r w i s e

r e q u i r e s :
 

“ G u a r a n t i e d  O b l i g a t i o n s ”  h a s  t h e  m e a n i n g  a s s i g n e d  t o  t h a t  t e r m  i n
s u b s e c t i o n  2 . 1 .
 

“ G u a r a n t y ”  m e a n s  t h i s  S u b s i d i a r y  G u a r a n t y  d a t e d  a s  o f  O c t o b e r  1 ,
2 0 0 9 ,  a s  i t  m a y  b e  a m e n d e d ,  s u p p l e m e n t e d  o r  o t h e r w i s e  m o d i f i e d  f r o m  t i m e
t o  t i m e .
 

“ p a y m e n t  i n  f u l l ” ,  “ p a i d  i n  f u l l ”  o r  a n y  s i m i l a r  t e r m  m e a n s  p a y m e n t  i n
f u l l  o f  t h e  G u a r a n t i e d  O b l i g a t i o n s ,  i n c l u d i n g  w i t h o u t  l i m i t a t i o n  a l l
p r i n c i p a l ,  i n t e r e s t ,  M a k e - W h o l e  A m o u n t s ,  c o s t s ,  f e e s  a n d  e x p e n s e s
( i n c l u d i n g ,  w i t h o u t  l i m i t a t i o n ,  r e a s o n a b l e  l e g a l  f e e s  a n d  e x p e n s e s )  o f
t h e  G u a r a n t i e d  P a r t i e s  a s  r e q u i r e d  u n d e r  t h e  T r a n s a c t i o n  D o c u m e n t s .

 
 
 
 
 

 
 



 
 

“ T r a n s a c t i o n  D o c u m e n t s ”  m e a n s  t h e  P r i v a t e  S h e l f  A g r e e m e n t ,  t h e
N o t e s ,  t h i s  G u a r a n t y ,  t h e  P l e d g e  A g r e e m e n t ,  t h e  A m e n d e d  a n d  R e s t a t e d
C o l l a t e r a l  A g e n c y  a n d  I n t e r c r e d i t o r  A g r e e m e n t  a n d  e a c h  o t h e r  d o c u m e n t ,
i n s t r u m e n t ,  o r  o t h e r  w r i t i n g  e n t e r e d  i n t o  o r  d e l i v e r e d  p u r s u a n t  t o  t h e
f o r e g o i n g  d o c u m e n t s .
 

1 . 2  I n t e r p r e t a t i o n .
 

a .  R e f e r e n c e s  t o  “ S e c t i o n s ”  a n d  “ s u b s e c t i o n s ”  s h a l l  b e  t o  S e c t i o n s
a n d  s u b s e c t i o n s ,  r e s p e c t i v e l y ,  o f  t h i s  G u a r a n t y  u n l e s s  o t h e r w i s e

s p e c i f i c a l l y  p r o v i d e d .  A l l  a c c o u n t i n g  t e r m s  n o t  o t h e r w i s e  d e f i n e d  h e r e i n
s h a l l  h a v e  t h e  m e a n i n g s  a s s i g n e d  t o  t h e m  u n d e r  g e n e r a l l y  a c c e p t e d

a c c o u n t i n g  p r i n c i p l e s .
 

b .  I n  t h e  e v e n t  o f  a n y  c o n f l i c t  o r  i n c o n s i s t e n c y  b e t w e e n  t h e  t e r m s ,
c o n d i t i o n s  a n d  p r o v i s i o n s  o f  t h i s  G u a r a n t y  a n d  t h e  t e r m s ,  c o n d i t i o n s  a n d

p r o v i s i o n s  o f  t h e  P r i v a t e  S h e l f  A g r e e m e n t ,  t h e  t e r m s ,  c o n d i t i o n s  a n d
p r o v i s i o n s  o f  t h i s  G u a r a n t y  s h a l l  p r e v a i l .

 
S E C T I O N  2 .  T H E  G U A R A N T Y

 
2 . 1  G u a r a n t y  o f  t h e  G u a r a n t i e d  O b l i g a t i o n s .   S u b j e c t  t o  t h e

p r o v i s i o n s  o f  s u b s e c t i o n  2 . 2 ( a ) ,  G u a r a n t o r s  j o i n t l y  a n d  s e v e r a l l y  h e r e b y
i r r e v o c a b l y  a n d  u n c o n d i t i o n a l l y  g u a r a n t y ,  a s  p r i m a r y  o b l i g o r s  a n d  n o t

m e r e l y  a s  s u r e t i e s ,  t h e  d u e  a n d  p u n c t u a l  p a y m e n t  i n  f u l l  a n d  p e r f o r m a n c e
o f  a l l  G u a r a n t i e d  O b l i g a t i o n s  w h e n  t h e  s a m e  s h a l l  b e c o m e  d u e ,  w h e t h e r  a t

s t a t e d  m a t u r i t y ,  b y  r e q u i r e d  p r e p a y m e n t ,  d e c l a r a t i o n ,  a c c e l e r a t i o n ,
d e m a n d  o r  o t h e r w i s e  ( i n c l u d i n g  a m o u n t s  t h a t  w o u l d  b e c o m e  d u e  b u t  f o r  t h e

o p e r a t i o n  o f  t h e  a u t o m a t i c  s t a y  u n d e r  S e c t i o n  3 6 2 ( a )  o f  t h e  B a n k r u p t c y
C o d e ,  1 1  U . S . C .  §  3 6 2 ( a ) ) .  T h e  t e r m  “  G u a r a n t i e d  O b l i g a t i o n s ”  i s  u s e d

h e r e i n  i n  i t s  m o s t  c o m p r e h e n s i v e  s e n s e  a n d  i n c l u d e s :
 

a .  a n y  a n d  a l l  o b l i g a t i o n s  o f  t h e  C o m p a n y  i n  r e s p e c t  o f  t h e  N o t e s
a n d  a n y  a n d  a l l  o b l i g a t i o n s  o f  e a c h  I s s u e r  S u b s i d i a r y  i n  r e s p e c t  o f  s u c h

I s s u e r  S u b s i d i a r y ’ s  N o t e s ,  i n c l u d i n g ,  i n  e a c h  c a s e ,  a n y  p r i n c i p a l ,
i n t e r e s t ,  a n y  M a k e - W h o l e  A m o u n t  a n d / o r  o t h e r  p r e p a y m e n t  c o n s i d e r a t i o n ,

o v e r d u e  i n t e r e s t  a n d  a n y  o t h e r  n o t e s ,  a d v a n c e s ,  b o r r o w i n g s ,  l o a n s ,  d e b t s ,
i n t e r e s t ,  f e e s ,  c o s t s ,  e x p e n s e s  o r  o t h e r  s u m s  ( i n c l u d i n g ,  w i t h o u t

l i m i t a t i o n ,  r e a s o n a b l e  l e g a l  f e e s  a n d  e x p e n s e s  o f  c o u n s e l  a n d  a l l o c a t e d
c o s t s  o f  i n t e r n a l  c o u n s e l ) ,  i n d e m n i t i e s  a n d  l i a b i l i t i e s  o f  t h e  C o m p a n y  o r

t h e  a p p l i c a b l e  I s s u e r  S u b s i d i a r y  o f  w h a t s o e v e r  n a t u r e  n o w  o r  h e r e a f t e r
m a d e ,  i n c u r r e d  o r  c r e a t e d ,  w h e t h e r  a b s o l u t e  o r  c o n t i n g e n t ,  l i q u i d a t e d  o r

u n l i q u i d a t e d ,  w h e t h e r  d u e  o r  n  o t  d u e ,  a n d  h o w e v e r  a r i s i n g  u n d e r  o r  i n
c o n n e c t i o n  w i t h  t h e  N o t e s  o r  a n y  I s s u e r  S u b s i d i a r y ’ s  N o t e s ,  t h e  P r i v a t e

S h e l f  A g r e e m e n t  a n d  t h e  o t h e r  T r a n s a c t i o n  D o c u m e n t s ,  a n d  i n c l u d i n g
i n t e r e s t  w h i c h ,  b u t  f o r  t h e  f i l i n g  o f  a  p e t i t i o n  i n  b a n k r u p t c y  w i t h

r e s p e c t  t o  t h e  C o m p a n y  o r  t h e  a p p l i c a b l e  I s s u e r  S u b s i d i a r y ,  w o u l d  h a v e
a c c r u e d  o n  a n y  G u a r a n t i e d  O b l i g a t i o n s ,  w h e t h e r  o r  n o t  a  c l a i m  i s  a l l o w e d

a g a i n s t  t h e  C o m p a n y  o r  t h e  a p p l i c a b l e  I s s u e r  S u b s i d i a r y  f o r  s u c h  i n t e r e s t
i n  t h e  r e l a t e d  b a n k r u p t c y  p r o c e e d i n g ;  a n d

 
b .  t h o s e  e x p e n s e s  s e t  f o r t h  i n  s u b s e c t i o n  2 . 8  h e r e o f .
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2 . 2  L i m i t a t i o n  o n  A m o u n t  G u a r a n t i e d ;  C o n t r i b u t i o n  b y  G u a r a n t o r s .
 

a .  A n y t h i n g  c o n t a i n e d  i n  t h i s  G u a r a n t y  t o  t h e  c o n t r a r y
n o t w i t h s t a n d i n g ,  i f  a n y  F r a u d u l e n t  T r a n s f e r  L a w  ( a s  h e r e i n a f t e r  d e f i n e d )

i s  d e t e r m i n e d  b y  a  c o u r t  o f  c o m p e t e n t  j u r i s d i c t i o n  t o  b e  a p p l i c a b l e  t o
t h e  o b l i g a t i o n s  o f  a n y  G u a r a n t o r  u n d e r  t h i s  G u a r a n t y ,  s u c h  o b l i g a t i o n s  o f

s u c h  G u a r a n t o r  h e r e u n d e r  s h a l l  b e  l i m i t e d  t o  a  m a x i m u m  a g g r e g a t e  a m o u n t
e q u a l  t o  t h e  l a r g e s t  a m o u n t  t h a t  w o u l d  n o t  r e n d e r  i t s  o b l i g a t i o n s

h e r e u n d e r  s u b j e c t  t o  a v o i d a n c e  a s  a  f r a u d u l e n t  t r a n s f e r  o r  c o n v e y a n c e
u n d e r  S e c t i o n  5 4 8  o f  T i t l e  1 1  o f  t h e  U n i t e d  S t a t e s  C o d e  o r  a n y  a p p l i c a b l e

p r o v i s i o n s  o f  c o m p a r a b l e  s t a t e  l a w  ( c o l l e c t i v e l y ,  t h e  “ F r a u d u l e n t
T r a n s f e r  L a w s ” ) ,  i n  e a c h  c a s e  a f t e r  g i v i n g  e f f e c t  t o  a  l l  o t h e r

l i a b i l i t i e s  o f  s u c h  G u a r a n t o r ,  c o n t i n g e n t  o r  o t h e r w i s e ,  t h a t  a r e  r e l e v a n t
u n d e r  t h e  F r a u d u l e n t  T r a n s f e r  L a w s  ( s p e c i f i c a l l y  e x c l u d i n g ,  h o w e v e r ,  a n y

l i a b i l i t i e s  o f  s u c h  G u a r a n t o r  ( x )  i n  r e s p e c t  o f  i n t e r c o m p a n y  i n d e b t e d n e s s
t o  t h e  C o m p a n y  o r  a f f i l i a t e s  o f  t h e  C o m p a n y  ( i n c l u d i n g  a n y  I s s u e r

S u b s i d i a r y )  t o  t h e  e x t e n t  t h a t  s u c h  i n d e b t e d n e s s  w o u l d  b e  d i s c h a r g e d  i n
a n  a m o u n t  e q u a l  t o  t h e  a m o u n t  p a i d  b y  s u c h  G u a r a n t o r  h e r e u n d e r  a n d  ( y )

u n d e r  a n y  g u a r a n t y  o f  I n d e b t e d n e s s  s u b o r d i n a t e d  t o  t h e  N o t e s  w h i c h
g u a r a n t y  c o n t a i n s  a  l i m i t a t i o n  a s  t o  m a x i m u m  a m o u n t  s i m i l a r  t o  t h a t  s e t
f o r t h  i n  t h i s  s u b s e c t i o n  2 . 2 ( a ) ,  p u r s u a n t  t o  w h i c h  t h e  l i a b i l i t y  o f  s u c h

G u a r a n t o r  h e r e u n d e r  i s  i n c l u d e d  i n  t h e  l i a b i l i t i e s  t a k e n  i n t o  a c c o u n t  i n
d e t e r m i n i n g  s u c h  m a x i m u m  a m o u n t )  a n d  a f t e r  g i v i n g  e f f e c t  a s  a s s e t s  t o

t h e  v a l u e  ( a s  d e t e r m i n e d  u n d e r  t h e  a p p l i c a b l e  p r o v i s i o n s  o f  t h e
F r a u d u l e n t  T r a n s f e r  L a w s )  o f  a n y  r i g h t s  t o  s u b r o g a t i o n ,  r e i m b u r s e m e n t ,

i n d e m n i f i c a t i o n  o r  c o n t r i b u t i o n  o f  s u c h  G u a r a n t o r  p u r s u a n t  t o  a p p l i c a b l e
l a w  o r  p u r s u a n t  t o  t h  e  t e r m s  o f  a n y  a g r e e m e n t  ( i n c l u d i n g  w i t h o u t

l i m i t a t i o n  a n y  s u c h  r i g h t  o f  c o n t r i b u t i o n  u n d e r  s u b s e c t i o n  2 . 2 ( b ) ) .
 

b .  G u a r a n t o r s  u n d e r  t h i s  G u a r a n t y  t o g e t h e r  d e s i r e  t o  a l l o c a t e  a m o n g
t h e m s e l v e s ,  i n  a  f a i r  a n d  e q u i t a b l e  m a n n e r ,  t h e i r  o b l i g a t i o n s  a r i s i n g

u n d e r  t h i s  G u a r a n t y .   A c c o r d i n g l y ,  i n  t h e  e v e n t  a n y  p a y m e n t  o r
d i s t r i b u t i o n  i s  m a d e  o n  a n y  d a t e  b y  a n y  G u a r a n t o r  u n d e r  t h i s  G u a r a n t y  ( a

“ F u n d i n g  G u a r a n t o r ” )  t h a t  e x c e e d s  i t s  F a i r  S h a r e  ( a s  d e f i n e d  b e l o w )  a s
o f  s u c h  d a t e ,  t h a t  F u n d i n g  G u a r a n t o r  s h a l l  b e  e n t i t l e d  t o  a  c o n t r i b u t i o n

f r o m  e a c h  o f  t h e  o t h e r  G u a r a n t o r s  i n  t h e  a m o u n t  o f  s u c h  o t h e r  G u a r a n t o r ’ s
F a i r  S h a r e  S h o r t f a l l  ( a s  d e f i n e d  b e l o w )  a s  o f  s u c h  d a t e ,  w i t h  t h e  r e s u l t

t h a t  a l l  s u c h  c o n t r i b u t i o n s  w i l l  c a u s e  e a c h  G u a r a n t o r ’ s  A g g r e g a t e
P a y m e n t s  ( a s  d e f i n e d  b  e l o w )  t o  e q u a l  i t s  F a i r  S h a r e  a s  o f  s u c h

d a t e .   “ F a i r  S h a r e ”  m e a n s ,  w i t h  r e s p e c t  t o  a  G u a r a n t o r  a s  o f  a n y  d a t e  o f
d e t e r m i n a t i o n ,  a n  a m o u n t  e q u a l  t o  ( i )  t h e  r a t i o  o f  ( x )  t h e  A d j u s t e d

M a x i m u m  A m o u n t  ( a s  d e f i n e d  b e l o w )  w i t h  r e s p e c t  t o  s u c h  G u a r a n t o r  t o  ( y )
t h e  a g g r e g a t e  o f  t h e  A d j u s t e d  M a x i m u m  A m o u n t s  w i t h  r e s p e c t  t o  a l l

G u a r a n t o r s ,  m u l t i p l i e d  b y  ( i i )  t h e  a g g r e g a t e  a m o u n t  p a i d  o r  d i s t r i b u t e d
o n  o r  b e f o r e  s u c h  d a t e  b y  a l l  F u n d i n g  G u a r a n t o r s  u n d e r  t h i s  G u a r a n t y  i n

r e s p e c t  o f  t h e  o b l i g a t i o n s  g u a r a n t i e d .   “ F a i r  S h a r e  S h o r t f a l l ”  m e a n s ,
w i t h  r e s p e c t  t o  a  G u a r a n t o r  a s  o f  a n y  d a t e  o f  d e t e r m i n a t i o n ,  t h e  e x c e s s ,
i f  a n y ,  o f  t h e  F a i r  S h a r e  o f  s u c h  G u a r a n t o r  o v e r  t h e  A g g r e g a t e  P a y m e n t s

o f  s u c h  G u a r a n t o r .   “ A d j u s t e d  M a x i m u m  A m o u n t ”  m e a n s ,  w i t h  r e s p e c t  t o  a
G u a r a n t o r  a s  o f  a n y  d a t e  o f  d e t e r m i n a t i o n ,  t h e  m a x i m u m  a g g r e g a t e  a m o u n t

o f  t h e  o b l i g a t i o n s  o f  s u c h  G u a r a n t o r  u n d e r  t h i s  G u a r a n t y ,  d e t e r m i n e d  a s
o f  s u c h  d a t e  i n  a c c o r d a n c e  w i t h  s u b s e c t i o n  2 . 2 ( a ) ;  p r o v i d e d  t h a t ,  s o l e l y
f o r  p u r p o s e s  o f  c a l c u l a t i n g  t h e  “ A d j u s t e d  M a x i m u m  A m o u n t ”  w i t h  r e s p e c t

t o  a n y  G u a r a n t o r  f o r  p u r p o s e s  o f  t h i s  s u b s e c t i o n  2 . 2 ( b ) ,  a n y  a s s e t s  o r
l i a b i l i t i e s  o f  s u c h  G u a r a n t o r  a r i s i n g  b y  v i r t u e  o f  a n y  r i g h t s  t o

s u b r o g a t i o n ,  r e i m b u r s e m e n t  o r  i n d e m n i f i c a t i o n  o r  a n y  r i g h t s  t o  o r
o b l i g a t i o n s  o f  c o n t r i b u t i o n  h e r e u n d e r  s h a l l  n o t  b e  c o n s i d e r e d  a s  a s s e t s

o r  l i a b i l i t i e s  o f  s u c h  G u a r a n t o r .   “ A g g r e g a t e  P a y m e n t s ”  m e a n s ,  w i t h
r e s p e c t  t o  a  G u a r a n t o r  a s  o f  a n y  d a t e  o f  d e t e r m i n a t i o n ,  a n  a m o u n t  e q u a l

t o  ( i )  t h e  a g g r e g a t e  a m o u n t  o f  a l l  p a y m e n t s  a n d  d i s t r i b u t i o n s  m a d e  o n  o r
b e f o r e  s u c h  d a t e  b y  s u c h  G u a r a n t o r  i n  r e s p e c t  o f  t h i s  G u a r a n t y  ( i n c

l u d i n g ,  w i t h o u t  l i m i t a t i o n ,  i n  r e s p e c t  o f  t h i s  s u b s e c t i o n  2 . 2 ( b ) )  m i n u s
( i i )  t h e  a g g r e g a t e  a m o u n t  o f  a l l  p a y m e n t s  r e c e i v e d  o n  o r  b e f o r e  s u c h  d a t e

b y  s u c h  G u a r a n t o r  f r o m  t h e  o t h e r  G u a r a n t o r s  a s  c o n t r i b u t i o n s  u n d e r  t h i s
s u b s e c t i o n  2 . 2 ( b ) .   T h e  a m o u n t s  p a y a b l e  a s  c o n t r i b u t i o n s  h e r e u n d e r  s h a l l

b e  d e t e r m i n e d  a s  o f  t h e  d a t e  o n  w h i c h  t h e  r e l a t e d  p a y m e n t  o r  d i s t r i b u t i o n
i s  m a d e  b y  t h e  a p p l i c a b l e  F u n d i n g  G u a r a n t o r .   T h e  a l l o c a t i o n  a m o n g

G u a r a n t o r s  o f  t h e i r  o b l i g a t i o n s  a s  s e t  f o r t h  i n  t h i s  s u b s e c t i o n  2 . 2 ( b )
s h a l l  n o t  b e  c o n s t r u e d  i n  a n y  w a y  t o  l i m i t  t h e  l i a b i l i t y  o f  a n y  G u a r a n t o r

h e r e u n d e r .
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2 . 3  P a y m e n t  b y  G u a r a n t o r s ;  A p p l i c a t i o n  o f  P a y m e n t s .   G u a r a n t o r s
h e r e b y  j o i n t l y  a n d  s e v e r a l l y  a g r e e ,  i n  f u r t h e r a n c e  o f  t h e  f o r e g o i n g  a n d

n o t  i n  l i m i t a t i o n  o f  a n y  o t h e r  r i g h t  t h a t  a n y  G u a r a n t i e d  P a r t y  m a y  h a v e
a t  l a w  o r  i n  e q u i t y  a g a i n s t  a n y  G u a r a n t o r  b y  v i r t u e  h e r e o f ,  t h a t  u p o n  t h e

f a i l u r e  o f  t h e  C o m p a n y  o r  t h e  r e l e v a n t  I s s u e r  S u b s i d i a r y ,  a s  a p p l i c a b l e ,
t o  p a y  a n y  o f  t h e  G u a r a n t i e d  O b l i g a t i o n s  w h e n  a n d  a s  t h e  s a m e  s h a l l

b e c o m e  d u e ,  w h e t h e r  a t  s t a t e d  m a t u r i t y ,  b y  r e q u i r e d  p r e p a y m e n t ,
d e c l a r a t i o n ,  a c c e l e r a t i o n ,  d e m a n d  o r  o t h e r w i s e  ( i n c l u d i n g  a m o u n t s  t h a t

w o u l d  b e c o m e  d u e  b u t  f o r  t h e  o p e r a t i o n  o f  t h e  a u t o m a t i c  s t a y  u n d e r
S e c t i o n  3 6 2 ( a )  o f  t h e  B a n k r u p t c y  C o d e ,  1 1  U . S . C .  §  3 6 2 ( a ) ) ,  G u a r a n t o r s

w i l l  u p o n  d e m a n d  p a y ,  o r  c a u s e  t o  b e  p a i d ,  i n  c a s h ,  r a t a b l y  t o  t h e
G u a r a n t i e d  P a r t i e s ,  a n  a m o u n t  e q u a l  t o  t h e  s u m  o f  t h e  u n p a i d  p r i n c i p a l

a m o u n t  o f  a l l  G u a r a n t i e d  O b l i g a t i o n s  t h e n  d u e  a s  a f o r e s a i d ,  t o g e t h e r  w i t h
a c c r u e d  a n d  u n p a i d  i n t e r e s t  o n  s u c h  G u a r a n t i e d  O b l i g a t i o n s  ( i n c l u d i n g ,

w i t h o u t  l i m i t a t i o n ,  i n t e r e s t  w h i c h ,  b u t  f o r  t h e  f i l i n g  o f  a  p e t i t i o n  i n
b a n k r u p t c y  w i t h  r e s p e c t  t o  t h e  C o m p a n y  o r  t h e  r e l e v a n t  I s s u e r  S u b s i d i a r y ,

a s  a p p l i c a b l e ,  w o u l d  h a v e  a c c r u e d  o n  s u c h  G u a r a n t i e d  O b l i g a t i o n s ,
w h e t h e r  o r  n o t  a  c l a i m  i s  a l l o w e d  a g a i n s t  t h e  C o m p a n y  o r  t h e  r e l e v a n t

I s s u e r  S u b s i d i a r y ,  a s  a p p l i c a b l e ,  f o r  s u c h  i n t e r e s t  i n  t h e  r e l a t e d
b a n k r u p t c y  p r o c e e d i n g )  a n d  a l l  o t h e r  G u a r a n t i e d  O b l i g a t i o n s  t h e n  o w e d  t o

t h e  G u a r a n t i e d  P a r t i e s  a s  a f o r e s a i d .   A l l  s u c h  p a y m e n t s  s h a l l  b e  a p p l i e d
p r o m p t l y  f r o m  t i m e  t o  t i m e :

 
F i r s t ,  t o  t h e  p a y m e n t  o f  t h e  c o s t s  a n d  e x p e n s e s  o f  a n y  c o l l e c t i o n  o r
o t h e r  r e a l i z a t i o n  u n d e r  t h i s  G u a r a n t y ,  i n c l u d i n g  r e a s o n a b l e
c o m p e n s a t i o n  t o  t h e  a g e n t s  a n d  c o u n s e l s  o f  t h e  G u a r a n t i e d  P a r t i e s ,  a n d
a l l  r e a s o n a b l e  e x p e n s e s ,  l i a b i l i t i e s  a n d  a d v a n c e s  m a d e  o r  i n c u r r e d  b y
G u a r a n t i e d  P a r t i e s  i n  c o n n e c t i o n  t h e r e w i t h ;  a n d

 
S e c o n d ,  t o  t h e  p a y m e n t  o f  a l l  o t h e r  G u a r a n t i e d  O b l i g a t i o n s .

 
2 . 4  L i a b i l i t y  o f  G u a r a n t o r s  A b s o l u t e .   E a c h  G u a r a n t o r  a g r e e s  t h a t  i t s

o b l i g a t i o n s  h e r e u n d e r  a r e  i r r e v o c a b l e ,  a b s o l u t e ,  i n d e p e n d e n t  a n d
u n c o n d i t i o n a l  a n d  s h a l l  n o t  b e  a f f e c t e d  b y  a n y  c i r c u m s t a n c e  w h i c h

c o n s t i t u t e s  a  l e g a l  o r  e q u i t a b l e  d i s c h a r g e  o f  a  g u a r a n t o r  o r  s u r e t y  o t h e r
t h a n  p a y m e n t  i n  f u l l  o f  t h e  G u a r a n t i e d  O b l i g a t i o n s .   I n  f u r t h e r a n c e  o f

t h e  f o r e g o i n g  a n d  w i t h o u t  l i m i t i n g  t h e  g e n e r a l i t y  t h e r e o f ,  e a c h  G u a r a n t o r
a g r e e s  a s  f o l l o w s :

 
a .  T h i s  G u a r a n t y  i s  a  g u a r a n t y  o f  p a y m e n t  a n d  p e r f o r m a n c e  w h e n  d u e

a n d  n o t  o f  c o l l e c t i b i l i t y .
 

b .  T h e  G u a r a n t i e d  P a r t i e s  m a y  e n f o r c e  t h i s  G u a r a n t y  u p o n  t h e
o c c u r r e n c e  o f  a n  E v e n t  o f  D e f a u l t  u n d e r  t h e  P r i v a t e  S h e l f  A g r e e m e n t

n o t w i t h s t a n d i n g  t h e  e x i s t e n c e  o f  a n y  d i s p u t e  b e t w e e n  t h e  C o m p a n y  o r  t h e
r e l e v a n t  I s s u e r  S u b s i d i a r y ,  a s  a p p l i c a b l e ,  a n d  a n y  G u a r a n t i e d  P a r t y  w i t h

r e s p e c t  t o  t h e  e x i s t e n c e  o f  s u c h  E v e n t  o f  D e f a u l t .
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c .  T h e  o b l i g a t i o n s  o f  e a c h  G u a r a n t o r  h e r e u n d e r  a r e  i n d e p e n d e n t  o f
t h e  o b l i g a t i o n s  o f  t h e  C o m p a n y  o r  t h e  r e l e v a n t  I s s u e r  S u b s i d i a r y ,  a s

a p p l i c a b l e ,  u n d e r  t h e  T r a n s a c t i o n  D o c u m e n t s  a n d  t h e  o b l i g a t i o n s  o f  a n y
o t h e r  g u a r a n t o r  ( i n c l u d i n g  a n y  o t h e r  G u a r a n t o r )  o f  t h e  o b l i g a t i o n s  o f  t h e

C o m p a n y  o r  t h e  r e l e v a n t  I s s u e r  S u b s i d i a r y ,  a s  a p p l i c a b l e ,  u n d e r  t h e
T r a n s a c t i o n  D o c u m e n t s ,  a n d  a  s e p a r a t e  a c t i o n  o r  a c t i o n s  m a y  b e  b r o u g h t

a n d  p r o s e c u t e d  a g a i n s t  s u c h  G u a r a n t o r  w h e t h e r  o r  n o t  a n y  a c t i o n  i s
b r o u g h t  a g a i n s t  t h e  C o m p a n y  o r  t h e  r e l e v a n t  I s s u e r  S u b s i d i a r y ,  a s

a p p l i c a b l e ,  o r  a n y  o f  s u c h  o t h e r  g u a r a n t o r s  a n d  w h e t h e r  o r  n o t  t h e
C o m p a n y  o r  t h e  r e l e v a n t  I s s u e r  S u b s i d i a r y ,  a s  a p p l i c a b l e ,  i s  j o i n e d  i n

a n y  s u c h  a c t i o n  o r  a c t i o n s .
 

d .  P a y m e n t  b y  a n y  G u a r a n t o r  o f  a  p o r t i o n ,  b u t  n o t  a l l ,  o f  t h e
G u a r a n t i e d  O b l i g a t i o n s  s h a l l  i n  n o  w a y  l i m i t ,  a f f e c t ,  m o d i f y  o r  a b r i d g e
a n y  G u a r a n t o r ’ s  l i a b i l i t y  f o r  a n y  p o r t i o n  o f  t h e  G u a r a n t i e d  O b l i g a t i o n s

w h i c h  h a s  n o t  b e e n  p a i d .   W i t h o u t  l i m i t i n g  t h e  g e n e r a l i t y  o f  t h e
f o r e g o i n g ,  i f  a  G u a r a n t i e d  P a r t y  i s  a w a r d e d  a  j u d g m e n t  i n  a n y  s u i t

b r o u g h t  t o  e n f o r c e  a n y  G u a r a n t o r ’ s  c o v e n a n t  t o  p a y  a  p o r t i o n  o f  t h e
G u a r a n t i e d  O b l i g a t i o n s ,  s u c h  j u d g m e n t  s h a l l  n o t  b e  d e e m e d  t o  r e l e a s e

s u c h  G u a r a n t o r  f r o m  i t s  c o v e n a n t  t o  p a y  t h e  p o r t i o n  o f  t h e  G u a r a n t i e d
O b l i g a t i o n s  t h a t  i s  n o t  t h e  s u b j e c t  o f  s u c h  s u i t ,  a n d  s u c h  j u d g m e n t  s h a l l

n o t ,  e x c e p t  t o  t h e  e x t e n t  s a t i s f i e d  b y  s u c h  G u a r a n t o r ,  l i m i t ,  a f f e c t ,
m o d i f y  o r  a b r i d g e  a n y  o t h e r  G u a r  a n t o r ’ s  l i a b i l i t y  h e r e u n d e r  i n  r e s p e c t

o f  t h e  G u a r a n t i e d  O b l i g a t i o n s .
 

e .  A n y  G u a r a n t i e d  P a r t y  u p o n  s u c h  t e r m s  a s  i t  d e e m s  a p p r o p r i a t e ,
w i t h o u t  n o t i c e  o r  d e m a n d  a n d  w i t h o u t  a f f e c t i n g  t h e  v a l i d i t y  o r

e n f o r c e a b i l i t y  o f  t h i s  G u a r a n t y  o r  g i v i n g  r i s e  t o  a n y  r e d u c t i o n ,
l i m i t a t i o n ,  i m p a i r m e n t ,  d i s c h a r g e  o r  t e r m i n a t i o n  o f  a n y  G u a r a n t o r ’ s

l i a b i l i t y  h e r e u n d e r ,  f r o m  t i m e  t o  t i m e  m a y  ( i )  r e n e w ,  e x t e n d ,  a c c e l e r a t e ,
i n c r e a s e  t h e  r a t e  o f  i n t e r e s t  o n ,  o r  o t h e r w i s e  c h a n g e  t h e  t i m e ,  p l a c e ,

m a n n e r  o r  t e r m s  o f  p a y m e n t  o f  t h e  G u a r a n t i e d  O b l i g a t i o n s ;  ( i i )  s e t t l e ,
c o m p r o m i s e ,  r e l e a s e  o r  d i s c h a r g e ,  o r  a c c e p t  o r  r e f u s e  a n y  o f f e r  o f

p e r f o r m a n c e  w i t h  r e s p e c t  t o ,  o r  s u b s t i t u t i o n s  f o r ,  t h e  G u a r a n t i e d
O b l i g a t i o n s  o r  a n y  a g r e e m e n t  r e l a t i n g  t h e r e t o  a n d / o r  s u b o r d i n a t e  t h e

p a y m e n t  o f  t h e  s a m e  t o  t h e  p a y m e n t  o f  a n y  o t h e r  o b l i g a t i o n  s ;  ( i i i )
r e q u e s t  a n d  a c c e p t  o t h e r  g u a r a n t i e s  o f  t h e  G u a r a n t i e d  O b l i g a t i o n s ;  ( i v )

r e l e a s e ,  s u r r e n d e r ,  e x c h a n g e ,  s u b s t i t u t e ,  c o m p r o m i s e ,  s e t t l e ,  r e s c i n d ,
w a i v e ,  a l t e r ,  s u b o r d i n a t e  o r  m o d i f y ,  w i t h  o r  w i t h o u t  c o n s i d e r a t i o n ,  a n y
o t h e r  g u a r a n t i e s  o f  t h e  G u a r a n t i e d  O b l i g a t i o n s ,  o r  a n y  o t h e r  o b l i g a t i o n

o f  a n y  P e r s o n  ( i n c l u d i n g  a n y  o t h e r  G u a r a n t o r )  w i t h  r e s p e c t  t o  t h e
G u a r a n t i e d  O b l i g a t i o n s ;  a n d  ( v )  e x e r c i s e  a n y  o t h e r  r i g h t s  a v a i l a b l e  t o  i t

u n d e r  t h e  T r a n s a c t i o n  D o c u m e n t s .
 

f .  T h i s  G u a r a n t y  a n d  t h e  o b l i g a t i o n s  o f  G u a r a n t o r s  h e r e u n d e r  s h a l l
b e  v a l i d  a n d  e n f o r c e a b l e  a n d  s h a l l  n o t  b e  s u b j e c t  t o  a n y  r e d u c t i o n ,

l i m i t a t i o n ,  i m p a i r m e n t ,  d i s c h a r g e  o r  t e r m i n a t i o n  f o r  a n y  r e a s o n  ( o t h e r
t h a n  p a y m e n t  i n  f u l l  o f  t h e  G u a r a n t i e d  O b l i g a t i o n s ) ,  i n c l u d i n g  w i t h o u t

l i m i t a t i o n  t h e  o c c u r r e n c e  o f  a n y  o f  t h e  f o l l o w i n g ,  w h e t h e r  o r  n o t  a n y
G u a r a n t o r  s h a l l  h a v e  h a d  n o t i c e  o r  k n o w l e d g e  o f  a n y  o f  t h e m :  ( i )  a n y

f a i l u r e  o r  o m i s s i o n  t o  a s s e r t  o r  e n f o r c e  a n  a g r e e m e n t  o r  e l e c t i o n  n o t  t o
a s s e r t  o r  e n f o r c e ,  o r  t h e  s t a y  o r  e n j o i n i n g ,  b y  o r d e r  o f  c o u r t ,  b y

o p e r a t i o n  o f  l a w  o r  o t h e r w i s e ,  o f  t h e  e x e r c i s e  o r  e n f o r c e m e n t  o f ,  a n y
c l a i m  o r  d e m a n d  o r  a n y  r i g h t ,  p o w e r  o r  r e m e d y  ( w h e t h e r  a r i s i n g  u n d e r  t h e

T r a n s a c t i o n  D o c u m e n t s ,  a t  l a w ,  i n  e q u i t y  o r  o t h e r w i s e )  w i t h  r e s p e c t  t o
t h e  G u a r a n t i e d  O b l i g a t i o n s  o r  a n y  a g r e e m e n t  r e l a t i n g  t h e r e t o ,  o r  w i t h

r e s p e c t  t o  a n y  o t h e r  g u a r a n t y  o f  t h e  p a y m e n t  o f  t h e  G u a r a n t i e d
O b l i g a t i o n s ;  ( i i )  a n y  r e s c i s s i o n ,  w a i v e r ,  a m e n d m e n t  o r  m o d i f i c a t i o n  o f ,

o r  a n y  c o n s e n t  t o  d e p a r t u r e  f r o m ,  a n y  o f  t h e  t e r m s  o r  p r o v i s i o n s
( i n c l u d i n g  w i t h o u t  l i m i t a t i o n  p r o v i s i o n s  r e l a t i n g  t o  e v e n t s  o f  d e f a u l t )  o f

t h e  N o t e s ,  t h e  P r i v a t e  S h e l f  A g r e e m e n t ,  a n y  o f  t h e  o t h e r  T r a n s a c t i o n
D o c u m e n t s  o r  a n y  a g r e e m e n t  o r  i n s t r u m e n t  e x e c u t e d  p u r s u a n t  t h e r e t o ,  o r

o f  a n y  o t h e r  g u a r a n t y  f o r  t h e  G u a r a n t i e d  O b l i g a t i o n s ,  i n  e a c h  c a s e
w h e t h e r  o r  n o t  i n  a c c o r d a n c e  w i t h  t h e  t e r m s  o f  t h e  P r i v a t e  S h e l f

A g r e e m e n t  o r  s u c h  T r a n s a c t i o n  D o c u m e n t  o r  a n y  a g r e e m e n t  r e l a t i n g  t o  s u c h
o t h e r  g u a r a n t y ;  ( i i i )  t h e  G u a r a n t i e d  O b l i g a t i o n s ,  o r  a n y  a g r e e m e n t
r e l a t i n g  t h e r e t o ,  a t  a n y  t i m e  b e i n g  f o u n d  t o  b e  i l l e g a l ,  i n v a l i d  o r

u n e n f o r c e a b l e  i n  a n y  r e s p e c t ;  ( i v )  t h e  a p p l i c a t i o n  o f  p a y m e n t s  r e c e i v e d
f r o m  a n y  s o u r c e  ( o t h e r  t h a n  p a y m e n t s  r e c e i v e d  p u r s u a n t  t o  t h e  o t h e r

T r a n s a c t i o n  D o c u m e n t s )  t o  t h e  p  a y m e n t  o f  i n d e b t e d n e s s  o t h e r  t h a n  t h e
G u a r a n t i e d  O b l i g a t i o n s ,  e v e n  t h o u g h  a n y  G u a r a n t i e d  P a r t y  m i g h t  h a v e

e l e c t e d  t o  a p p l y  s u c h  p a y m e n t  t o  a n y  p a r t  o r  a l l  o f  t h e  G u a r a n t i e d
O b l i g a t i o n s ;  ( v )  a n y  G u a r a n t i e d  P a r t y ’ s  c o n s e n t  t o  t h e  c h a n g e ,

r e o r g a n i z a t i o n  o r  t e r m i n a t i o n  o f  t h e  c o r p o r a t e  s t r u c t u r e  o r  e x i s t e n c e  o f
t h e  C o m p a n y  o r  t h e  r e l e v a n t  I s s u e r  S u b s i d i a r y ,  a s  a p p l i c a b l e ,  o r  a n y  o f

t h e  C o m p a n y ’ s  S u b s i d i a r i e s  a n d  t o  a n y  c o r r e s p o n d i n g  r e s t r u c t u r i n g  o f  t h e
G u a r a n t i e d  O b l i g a t i o n s ;  ( v i )  a n y  d e f e n s e s ,  s e t - o f f s  o r  c o u n t e r c l a i m s

w h i c h  t h e  C o m p a n y  o r  t h e  r e l e v a n t  I s s u e r  S u b s i d i a r y ,  a s  a p p l i c a b l e ,  m a y
a l l e g e  o r  a s s e r t  a g a i n s t  a n y  G u a r a n t i e d  P a r t y  i n  r e s p e c t  o f  t h e

G u a r a n t i e d  O b l i g a t i o n s ,  i n c l u d i n g  b u t  n o t  l i m i t e d  t o  f a i l u r e  o f
c o n s i d e r a t i o n ,  b r e a c h  o f  w a r r a n t y ,  p a y m e n t ,  s t a t u t e  o f  f r a u d s ,  s t a t u t e  o f

l i m i t a t i o n s ,  a c c o r d  a n d  s a t i s f a c t i o n  a n d  u s u r y ;  a n d  ( v i i )  a n y  o t h e r  a c t  o r
t h i n g  o r  o m i s s i o n ,  o r  d e l a y  t o  d o  a n y  o t h e r  a c t  o r  t h i n g ,  w h i c h  m a y  o r

m i g h t  i n  a n y  m a n n e r  o r  t o  a n y  e x t e n t  v a r y  t h e  r i s k  o f  a n y  G u a r a n t o r  a s  a n
o b l i g o r  i n  r e s p e c t  o f  t h e  G u a r a n t i e d  O b l i g a t i o n s .
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2 . 5  W a i v e r s  b y  G u a r a n t o r s .   E a c h  G u a r a n t o r  h e r e b y  w a i v e s ,  f o r  t h e
b e n e f i t  o f  t h e  G u a r a n t i e d  P a r t i e s :

 
a .  a n y  r i g h t  t o  r e q u i r e  a n y  G u a r a n t i e d  P a r t y ,  a s  a  c o n d i t i o n  o f

p a y m e n t  o r  p e r f o r m a n c e  b y  s u c h  G u a r a n t o r ,  t o  ( i )  p r o c e e d  a g a i n s t  t h e
C o m p a n y  o r  t h e  r e l e v a n t  I s s u e r  S u b s i d i a r y ,  a s  a p p l i c a b l e ,  a n y  o t h e r

g u a r a n t o r  ( i n c l u d i n g  a n y  o t h e r  G u a r a n t o r )  o f  t h e  G u a r a n t i e d  O b l i g a t i o n s
o r  a n y  o t h e r  P e r s o n ,  ( i i )  p r o c e e d  a g a i n s t  o r  h a v e  r e s o r t  t o  a n y  b a l a n c e  o f

a n y  d e p o s i t  a c c o u n t  o r  c r e d i t  o n  t h e  b o o k s  o f  a n y  G u a r a n t i e d  P a r t y  i n
f a v o r  o f  t h e  C o m p a n y  o r  t h e  r e l e v a n t  I s s u e r  S u b s i d i a r y ,  a s  a p p l i c a b l e ,  o r

a n y  o t h e r  P e r s o n ,  o r  ( i i i )  p u r s u e  a n y  o t h e r  r e m e d y  i n  t h e  p o w e r  o f  a n y
G u a r a n t i e d  P a r t y  w h a t s o e v e r ;

 
b .  a n y  d e f e n s e  a r i s i n g  b y  r e a s o n  o f  t h e  i n c a p a c i t y ,  l a c k  o f

a u t h o r i t y  o r  a n y  d i s a b i l i t y  o r  o t h e r  d e f e n s e  o f  t h e  C o m p a n y  o r  t h e
r e l e v a n t  I s s u e r  S u b s i d i a r y ,  a s  a p p l i c a b l e ,  i n c l u d i n g ,  w i t h o u t  l i m i t a t i o n ,

a n y  d e f e n s e  b a s e d  o n  o r  a r i s i n g  o u t  o f  t h e  l a c k  o f  v a l i d i t y  o r  t h e
u n e n f o r c e a b i l i t y  o f  t h e  G u a r a n t i e d  O b l i g a t i o n s  o r  a n y  a g r e e m e n t  o r

i n s t r u m e n t  r e l a t i n g  t h e r e t o  o r  b y  r e a s o n  o f  t h e  c e s s a t i o n  o f  t h e  l i a b i l i t y
o f  t h e  C o m p a n y  o r  t h e  r e l e v a n t  I s s u e r  S u b s i d i a r y ,  a s  a p p l i c a b l e ,  f r o m  a n y

c a u s e  o t h e r  t h a n  p a y m e n t  i n  f u l l  o f  t h e  G u a r a n t i e d  O b l i g a t i o n s ;
 

c .  a n y  d e f e n s e  b a s e d  u p o n  a n y  s t a t u t e  o r  r u l e  o f  l a w  w h i c h  p r o v i d e s
t h a t  t h e  o b l i g a t i o n  o f  a  s u r e t y  m u s t  b e  n e i t h e r  l a r g e r  i n  a m o u n t  n o r  i n

o t h e r  r e s p e c t s  m o r e  b u r d e n s o m e  t h a n  t h a t  o f  t h e  p r i n c i p a l ;
 

d .  a n y  d e f e n s e  b a s e d  u p o n  a n y  G u a r a n t i e d  P a r t y ’ s  e r r o r s  o r
o m i s s i o n s  i n  t h e  a d m i n i s t r a t i o n  o f  t h e  G u a r a n t i e d  O b l i g a t i o n s ,  e x c e p t

b e h a v i o r  w h i c h  a m o u n t s  t o  b a d  f a i t h ;
 

e .  ( i )  a n y  p r i n c i p l e s  o r  p r o v i s i o n s  o f  l a w ,  s t a t u t o r y  o r  o t h e r w i s e ,
w h i c h  a r e  o r  m i g h t  b e  i n  c o n f l i c t  w i t h  t h e  t e r m s  o f  t h i s  G u a r a n t y ,  ( i i )

t h e  b e n e f i t  o f  a n y  s t a t u t e  o f  l i m i t a t i o n s  a f f e c t i n g  s u c h  G u a r a n t o r ’ s
l i a b i l i t y  h e r e u n d e r  o r  t h e  e n f o r c e m e n t  h e r e o f ,  a n d  ( i i i )  a n y  r i g h t s  t o

s e t - o f f s ,  r e c o u p m e n t s  a n d  c o u n t e r c l a i m s ;
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f .  n o t i c e s ,  d e m a n d s ,  p r e s e n t m e n t s ,  p r o t e s t s ,  n o t i c e s  o f  p r o t e s t ,
n o t i c e s  o f  d i s h o n o r  a n d  n o t i c e s  o f  a n y  a c t i o n  o r  i n a c t i o n ,  i n c l u d i n g

a c c e p t a n c e  o f  t h i s  G u a r a n t y ,  n o t i c e s  o f  d e f a u l t  u n d e r  t h e  P r i v a t e  S h e l f
A g r e e m e n t  o r  a n y  a g r e e m e n t  o r  i n s t r u m e n t  r e l a t e d  t h e r e t o ,  n o t i c e s  o f  a n y

r e n e w a l ,  e x t e n s i o n  o r  m o d i f i c a t i o n  o f  t h e  G u a r a n t i e d  O b l i g a t i o n s  o r  a n y
a g r e e m e n t  r e l a t e d  t h e r e t o ,  n o t i c e s  o f  a n y  e x t e n s i o n  o f  c r e d i t  t o  t h e

C o m p a n y  o r  t h e  r e l e v a n t  I s s u e r  S u b s i d i a r y ,  a s  a p p l i c a b l e ,  a n d  n o t i c e s  o f
a n y  o f  t h e  m a t t e r s  r e f e r r e d  t o  i n  s u b s e c t i o n  2 . 4  a n d  a n y  r i g h t  t o  c o n s e n t

t o  a n y  t h e r e o f ;  a n d
 

g .  a n y  d e f e n s e s  o r  b e n e f i t s  t h a t  m a y  b e  d e r i v e d  f r o m  o r  a f f o r d e d  b y
l a w  w h i c h  l i m i t  t h e  l i a b i l i t y  o f  o r  e x o n e r a t e  g u a r a n t o r s  o r  s u r e t i e s ,  o r

w h i c h  m a y  c o n f l i c t  w i t h  t h e  t e r m s  o f  t h i s  G u a r a n t y .
 

2 . 6  G u a r a n t o r s ’  R i g h t s  o f  S u b r o g a t i o n ,  C o n t r i b u t i o n ,  E t c .   U n t i l  t h e
G u a r a n t i e d  O b l i g a t i o n s  s h a l l  h a v e  b e e n  p a i d  i n  f u l l ,  e a c h  G u a r a n t o r

h e r e b y  w a i v e s  a n y  c l a i m ,  r i g h t  o r  r e m e d y ,  d i r e c t  o r  i n d i r e c t ,  t h a t  s u c h
G u a r a n t o r  n o w  h a s  o r  m a y  h e r e a f t e r  h a v e  a g a i n s t  t h e  C o m p a n y  o r  t h e

r e l e v a n t  I s s u e r  S u b s i d i a r y ,  a s  a p p l i c a b l e ,  o r  a n y  o f  t h e i r  r e s p e c t i v e
a s s e t s  i n  c o n n e c t i o n  w i t h  t h i s  G u a r a n t y  o r  t h e  p e r f o r m a n c e  b y  s u c h

G u a r a n t o r  o f  i t s  o b l i g a t i o n s  h e r e u n d e r ,  i n  e a c h  c a s e  w h e t h e r  s u c h  c l a i m ,
r i g h t  o r  r e m e d y  a r i s e s  i n  e q u i t y ,  u n d e r  c o n t r a c t ,  b y  s t a t u t e ,  u n d e r

c o m m o n  l a w  o r  o t h e r w i s e  a n d  i n c l u d i n g  w i t h o u t  l i m i t a t i o n  ( a )  a n y  r i g h t  o f
s u b r o g a t i o n ,  r e i m b u r s e m e  n t  o r  i n d e m n i f i c a t i o n  t h a t  s u c h  G u a r a n t o r  n o w

h a s  o r  m a y  h e r e a f t e r  h a v e  a g a i n s t  t h e  C o m p a n y  o r  t h e  r e l e v a n t  I s s u e r
S u b s i d i a r y ,  a s  a p p l i c a b l e ,  a n d  ( b )  a n y  r i g h t  t o  e n f o r c e ,  o r  t o  p a r t i c i p a t e

i n ,  a n y  c l a i m ,  r i g h t  o r  r e m e d y  t h a t  a n y  G u a r a n t i e d  P a r t y  n o w  h a s  o r  m a y
h e r e a f t e r  h a v e  a g a i n s t  t h e  C o m p a n y  o r  t h e  r e l e v a n t  I s s u e r  S u b s i d i a r y ,  a s

a p p l i c a b l e .   I n  a d d i t i o n ,  u n t i l  t h e  G u a r a n t i e d  O b l i g a t i o n s  s h a l l  h a v e
b e e n  p a i d  i n  f u l l ,  e a c h  G u a r a n t o r  s h a l l  w i t h h o l d  e x e r c i s e  o f  a n y  r i g h t  o f

c o n t r i b u t i o n  s u c h  G u a r a n t o r  m a y  h a v e  a g a i n s t  a n y  o t h e r  g u a r a n t o r
( i n c l u d i n g  a n y  o t h e r  G u a r a n t o r )  o f  t h e  G u a r a n t i e d  O b l i g a t i o n s  ( i n c l u d i n g

w i t h o u t  l i m i t a t i o n  a n y  s u c h  r i g h t  o f  c o n t r i b u t i o n  u n d e r  s u b s e c t i o n
2 . 2 ) .   E a c h  G u a r a n t o r  f u r t h e r  a g r e e s  t h a t ,  t o  t h e  e x t e n t  t h e  w a i v e r  o r

a g r e e m e n t  t o  w i t h h o l d  t h e  e x e r c i s e  o f  i t s  r i g h t s  o f  s u b r o g a t i o n ,
r e i m b u r s e m e n t ,  i n d e m n i f i c a t i o n  a n d  c o n t r i b u t i o n  a s  s e t  f o r t h  h e r e i n  i s

f o u n d  b y  a  c o u r t  o f  c o m p e t e n t  j u r i s d i c t i o n  t o  b e  v o i d  o r  v o i d a b l e  f o r  a n y
r e a s o n ,  a n y  r i g h t s  o f  s u b r o g a t i o n ,  r e i  m b u r s e m e n t  o r  i n d e m n i f i c a t i o n  s u c h

G u a r a n t o r  m a y  h a v e  a g a i n s t  t h e  C o m p a n y  o r  t h e  r e l e v a n t  I s s u e r
S u b s i d i a r y ,  a s  a p p l i c a b l e ,  a n d  a n y  r i g h t s  o f  c o n t r i b u t i o n  s u c h  G u a r a n t o r

m a y  h a v e  a g a i n s t  a n y  s u c h  o t h e r  g u a r a n t o r ,  s h a l l  b e  j u n i o r  a n d
s u b o r d i n a t e  t o  a n y  r i g h t s  a n y  G u a r a n t i e d  P a r t y  m a y  h a v e  a g a i n s t  t h e

C o m p a n y  o r  t h e  r e l e v a n t  I s s u e r  S u b s i d i a r y ,  a s  a p p l i c a b l e ,  a n d  t o  a n y
r i g h t  a n y  G u a r a n t i e d  P a r t y  m a y  h a v e  a g a i n s t  s u c h  o t h e r  g u a r a n t o r .   I f  a n y

a m o u n t  s h a l l  b e  p a i d  t o  a n y  G u a r a n t o r  o n  a c c o u n t  o f  a n y  s u c h
s u b r o g a t i o n ,  r e i m b u r s e m e n t ,  i n d e m n i f i c a t i o n  o r  c o n t r i b u t i o n  r i g h t s  a t  a n y

t i m e  w h e n  a l l  G u a r a n t i e d  O b l i g a t i o n s  s h a l l  n o t  h a v e  b e e n  p a i d  i n  f u l l ,
s u c h  a m o u n t  s h a l l  b e  h e l d  i n  t r u s t  f o r  t h e  G u a r a n t i e d  P a r t i e s  a n d  s h a l l

f o r t h w i t h  b e  p a i d  o v e r  t o  t h e  G u a r a n t i e d  P a r t i e s  t o  b e  a p p l i e d  a g a i n s t
t h e  G u a r a n t i e d  O b l i g a t i o n s ,  w h e t h e r  m a t u r e d  o r  u n m a t u r e d ,  i n  a c c o r d a n c e

w i t h  t h e  t e r m s  h e r e o f .
 

2 . 7  S u b o r d i n a t i o n  o f  O t h e r  O b l i g a t i o n s .   A n y  i n d e b t e d n e s s  o f  t h e
C o m p a n y  o r  t h e  r e l e v a n t  I s s u e r  S u b s i d i a r y ,  a s  a p p l i c a b l e ,  n o w  o r

h e r e a f t e r  h e l d  b y  a n y  G u a r a n t o r  i s  h e r e b y  s u b o r d i n a t e d  i n  r i g h t  o f
p a y m e n t  t o  t h e  G u a r a n t i e d  O b l i g a t i o n s ,  a n d  a n y  s u c h  i n d e b t e d n e s s  o f  t h e

C o m p a n y  o r  t h e  r e l e v a n t  I s s u e r  S u b s i d i a r y ,  a s  a p p l i c a b l e ,  t o  s u c h
G u a r a n t o r  c o l l e c t e d  o r  r e c e i v e d  b y  s u c h  G u a r a n t o r  a f t e r  a n  E v e n t  o f

D e f a u l t  h a s  o c c u r r e d  a n d  i s  c o n t i n u i n g  s h a l l  b e  h e l d  i n  t r u s t  f o r  t h e
G u a r a n t i e d  P a r t i e s  a n d  s h a l l  f o r t h w i t h  b e  p a i d  o v e r  t o  t h e  G u a r a n t i e d

P a r t i e s  t o  b e  a p p l i e d  a g a i n s t  t h e  G u a r a n t i e d  O b l i g a t i o n s  b u t  w i t h o u t
a f f e c t i n g ,  i m p a i r i n g  o r  l i m i t i n g  i n  a n y  m a n n e r  t h e  l i a b i l i t y  o f  s u c h

G u a r a n t o r  u n d e r  a n y  o t h e r  p r o v i s i o n  o f  t h i s  G u a r a n t y .
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2 . 8  E x p e n s e s .   G u a r a n t o r s  j o i n t l y  a n d  s e v e r a l l y  a g r e e  t o  p a y ,  o r  c a u s e
t o  b e  p a i d ,  o n  d e m a n d ,  a n d  t o  s a v e  t h e  G u a r a n t i e d  P a r t i e s  h a r m l e s s

a g a i n s t  l i a b i l i t y  f o r ,  a n y  a n d  a l l  r e a s o n a b l e  c o s t s  a n d  e x p e n s e s
( i n c l u d i n g  r e a s o n a b l e  f e e s  a n d  d i s b u r s e m e n t s  o f  c o u n s e l  a n d  a l l o c a t e d

c o s t s  o f  i n t e r n a l  c o u n s e l )  i n c u r r e d  o r  e x p e n d e d  b y  a n y  G u a r a n t i e d  P a r t y
i n  c o n n e c t i o n  w i t h  t h e  e n f o r c e m e n t  o f  o r  p r e s e r v a t i o n  o f  a n y  r i g h t s  u n d e r

t h i s  G u a r a n t y .
 

2 . 9  C o n t i n u i n g  G u a r a n t y .   T h i s  G u a r a n t y  i s  a  c o n t i n u i n g  g u a r a n t y  a n d
s h a l l  r e m a i n  i n  e f f e c t  u n t i l  a l l  o f  t h e  G u a r a n t i e d  O b l i g a t i o n s  s h a l l  h a v e

b e e n  p a i d  i n  f u l l .   G u a r a n t o r  h e r e b y  i r r e v o c a b l y  w a i v e s  a n y  r i g h t  t o
r e v o k e  t h i s  G u a r a n t y  a s  t o  f u t u r e  t r a n s a c t i o n s  g i v i n g  r i s e  t o  a n y

G u a r a n t i e d  O b l i g a t i o n s .
 

2 . 1 0  A u t h o r i t y  o f  G u a r a n t o r s ,  t h e  C o m p a n y  o r  I s s u e r  S u b s i d i a r y .   I t
i s  n o t  n e c e s s a r y  f o r  a n y  G u a r a n t i e d  P a r t y  t o  i n q u i r e  i n t o  t h e  c a p a c i t y  o r

p o w e r s  o f  a n y  G u a r a n t o r ,  t h e  C o m p a n y  o r  t h e  r e l e v a n t  I s s u e r  S u b s i d i a r y ,
a s  a p p l i c a b l e ,  o r  a n y  a g e n t s  a c t i n g  o r  p u r p o r t i n g  t o  a c t  o n  b e h a l f  o f  a n y

o f  t h e m .
 

2 . 1 1  F i n a n c i a l  C o n d i t i o n  o f  t h e  C o m p a n y  o r  I s s u e r  S u b s i d i a r y .   A n y
N o t e s  m a y  b e  i s s u e d  b y  t h e  C o m p a n y  o r  t h e  r e l e v a n t  I s s u e r  S u b s i d i a r y ,  a s

a p p l i c a b l e ,  o r  c o n t i n u e d  f r o m  t i m e  t o  t i m e  w i t h o u t  n o t i c e  t o  o r
a u t h o r i z a t i o n  f r o m  a n y  G u a r a n t o r  r e g a r d l e s s  o f  t h e  f i n a n c i a l  o r  o t h e r

c o n d i t i o n  o f  t h e  C o m p a n y  o r  t h e  r e l e v a n t  I s s u e r  S u b s i d i a r y ,  a s
a p p l i c a b l e ,  a t  t h e  t i m e  o f  a n y  s u c h  g r a n t  o r  c o n t i n u a t i o n .   N o  G u a r a n t i e d
P a r t y  s h a l l  h a v e  a n y  o b l i g a t i o n  t o  d i s c l o s e  o r  d i s c u s s  w i t h  a n y  G u a r a n t o r
i t s  a s s e s s m e n t ,  o r  a n y  G u a r a n t o r ’ s  a s s e s s m e n t ,  o f  t h e  f i n a n c i a l  c o n d i t i o n

o f  t h e  C o m p a n y  o r  t h e  r e l e v a n t  I s s u e r  S u b s i d i a r y ,  a s  a p p l i c a b l e .   E a c h  G u
a r a n t o r  h a s  a d e q u a t e  m e a n s  t o  o b t a i n  i n f o r m a t i o n  f r o m  t h e  C o m p a n y  o r  t h e

r e l e v a n t  I s s u e r  S u b s i d i a r y ,  a s  a p p l i c a b l e ,  o n  a  c o n t i n u i n g  b a s i s
c o n c e r n i n g  t h e  f i n a n c i a l  c o n d i t i o n  o f  t h e  C o m p a n y  o r  t h e  r e l e v a n t  I s s u e r

S u b s i d i a r y ,  a s  a p p l i c a b l e ,  a n d  i t s  a b i l i t y  t o  p e r f o r m  i t s  o b l i g a t i o n s
u n d e r  t h e  T r a n s a c t i o n  D o c u m e n t s ,  a n d  e a c h  G u a r a n t o r  a s s u m e s  t h e

r e s p o n s i b i l i t y  f o r  b e i n g  a n d  k e e p i n g  i n f o r m e d  o f  t h e  f i n a n c i a l  c o n d i t i o n
o f  t h e  C o m p a n y  o r  t h e  r e l e v a n t  I s s u e r  S u b s i d i a r y ,  a s  a p p l i c a b l e ,  a n d  o f

a l l  c i r c u m s t a n c e s  b e a r i n g  u p o n  t h e  r i s k  o f  n o n p a y m e n t  o f  t h e  G u a r a n t i e d
O b l i g a t i o n s .   E a c h  G u a r a n t o r  h e r e b y  w a i v e s  a n d  r e l i n q u i s h e s  a n y  d u t y  o n

t h e  p a r t  o f  a n y  G u a r a n t i e d  P a r t y  t o  d i s c l o s e  a n y  m a t t e r ,  f a c t  o r  t h i n g
r e l a t i n g  t o  t h e  b u s i n e s s ,  o p e r a t i o n s  o r  c o n d i t i o n s  o f  t h e  C o m p a n y  o r  t h e
r e l e v a n t  I s s u e r  S u b s i d i a r y ,  a s  a p p l i c a b l e ,  n o w  k n o w n  o r  h e r e a f t e r  k n o w n

b y  a n y  G u a r a n t i e d  P a r t y .
 

2 . 1 2  R i g h t s  C u m u l a t i v e .   T h e  r i g h t s ,  p o w e r s  a n d  r e m e d i e s  g i v e n  t o  t h e
G u a r a n t i e d  P a r t i e s  b y  t h i s  G u a r a n t y  a r e  c u m u l a t i v e  a n d  s h a l l  b e  i n

a d d i t i o n  t o  a n d  i n d e p e n d e n t  o f  a l l  r i g h t s ,  p o w e r s  a n d  r e m e d i e s  g i v e n  t o
t h e  G u a r a n t i e d  P a r t i e s  b y  v i r t u e  o f  a n y  s t a t u t e  o r  r u l e  o f  l a w  o r  i n  a n y

o f  t h e  o t h e r  T r a n s a c t i o n  D o c u m e n t s  o r  a n y  a g r e e m e n t  b e t w e e n  a n y
G u a r a n t o r  a n d  a n y  G u a r a n t i e d  P a r t y  o r  t h e  G u a r a n t i e d  P a r t i e s  o r  b e t w e e n

t h e  C o m p a n y  o r  t h e  r e l e v a n t  I s s u e r  S u b s i d i a r y ,  a s  a p p l i c a b l e ,  a n d  a n y
G u a r a n t i e d  P a r t y  o r  t h e  G u a r a n t i e d  P a r t i e s .   A n y  f o r b e a r a n c e  o r  f a i l u r e

t o  e x e r c i s e ,  a n d  a n y  d e l a y  b y  a n y  G u a r a n t i e d  P a r t y  i n  e x e r c i s i n g ,  a n y
r i g h t ,  p o w e r  o r  r e  m e d y  h e r e u n d e r  s h a l l  n o t  i m p a i r  a n y  s u c h  r i g h t ,  p o w e r

o r  r e m e d y  o r  b e  c o n s t r u e d  t o  b e  a  w a i v e r  t h e r e o f ,  n o r  s h a l l  i t  p r e c l u d e
t h e  f u r t h e r  e x e r c i s e  o f  a n y  s u c h  r i g h t ,  p o w e r  o r  r e m e d y .
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2 . 1 3  B a n k r u p t c y ;  P o s t - P e t i t i o n  I n t e r e s t ;  R e i n s t a t e m e n t  o f  G u a r a n t y .
 

a .  S o  l o n g  a s  a n y  G u a r a n t i e d  O b l i g a t i o n s  r e m a i n  o u t s t a n d i n g ,  n o
G u a r a n t o r  s h a l l ,  w i t h o u t  t h e  p r i o r  w r i t t e n  c o n s e n t  o f  e a c h  o f  t h e

G u a r a n t i e d  P a r t i e s ,  c o m m e n c e  o r  j o i n  w i t h  a n y  o t h e r  P e r s o n  i n  c o m m e n c i n g
a n y  b a n k r u p t c y ,  r e o r g a n i z a t i o n  o r  i n s o l v e n c y  p r o c e e d i n g s  o f  o r  a g a i n s t

t h e  C o m p a n y  o r  t h e  r e l e v a n t  I s s u e r  S u b s i d i a r y ,  a s  a p p l i c a b l e .   T h e
o b l i g a t i o n s  o f  G u a r a n t o r s  u n d e r  t h i s  G u a r a n t y  s h a l l  n o t  b e  r e d u c e d ,

l i m i t e d ,  i m p a i r e d ,  d i s c h a r g e d ,  d e f e r r e d ,  s u s p e n d e d  o r  t e r m i n a t e d  b y  a n y
p r o c e e d i n g ,  v o l u n t a r y  o r  i n v o l u n t a r y ,  i n v o l v i n g  t h e  b a n k r u p t c y ,

i n s o l v e n c y ,  r e c e i v e r s h i p ,  r e o r g a n i z a t i o n ,  l i q u i d a t i o n  o r  a r r a n g e m e n t  o f
t h e  C o m p a n y  o r  t h e  r e l e v a n t  I s s u e r  S u b s i d i a r y ,  a s  a p p l i c a b l e ,  o r  b y  a n y

d e f e n s e  w h i c h  t h e  C o m p a n y  o r  t h e  r e l e v a n t  I s  s u e r  S u b s i d i a r y ,  a s
a p p l i c a b l e ,  m a y  h a v e  b y  r e a s o n  o f  t h e  o r d e r ,  d e c r e e  o r  d e c i s i o n  o f  a n y

c o u r t  o r  a d m i n i s t r a t i v e  b o d y  r e s u l t i n g  f r o m  a n y  s u c h  p r o c e e d i n g .
 

b .  E a c h  G u a r a n t o r  a c k n o w l e d g e s  a n d  a g r e e s  t h a t  a n y  i n t e r e s t  o n  a n y
p o r t i o n  o f  t h e  G u a r a n t i e d  O b l i g a t i o n s  w h i c h  a c c r u e s  a f t e r  t h e

c o m m e n c e m e n t  o f  a n y  p r o c e e d i n g  r e f e r r e d  t o  i n  c l a u s e  ( a )  a b o v e  ( o r ,  i f
i n t e r e s t  o n  a n y  p o r t i o n  o f  t h e  G u a r a n t i e d  O b l i g a t i o n s  c e a s e s  t o  a c c r u e  b y

o p e r a t i o n  o f  l a w  b y  r e a s o n  o f  t h e  c o m m e n c e m e n t  o f  s a i d  p r o c e e d i n g ,  s u c h
i n t e r e s t  a s  w o u l d  h a v e  a c c r u e d  o n  s u c h  p o r t i o n  o f  t h e  G u a r a n t i e d

O b l i g a t i o n s  i f  s a i d  p r o c e e d i n g s  h a d  n o t  b e e n  c o m m e n c e d )  s h a l l  b e
i n c l u d e d  i n  t h e  G u a r a n t i e d  O b l i g a t i o n s  b e c a u s e  i t  i s  t h e  i n t e n t i o n  o f

G u a r a n t o r s  a n d  t h e  G u a r a n t i e d  P a r t i e s  t h a t  t h e  G u a r a n t i e d  O b l i g a t i o n s
w h i c h  a r e  g u a r a n t i e d  b y  G u a r a n t o r s  p u r s u a n t  t o  t h i s  G u a r a n t y  s h o u l d  b e

d e t e r m i n e d  w i t h o u t  r e g a r d  t o  a n y  r u l e  o f  l a w  o r  o r d e r  w h  i c h  m a y  r e l i e v e
t h e  C o m p a n y  o r  t h e  r e l e v a n t  I s s u e r  S u b s i d i a r y ,  a s  a p p l i c a b l e ,  o f  a n y

p o r t i o n  o f  s u c h  G u a r a n t i e d  O b l i g a t i o n s .   G u a r a n t o r s  w i l l  p e r m i t  a n y
t r u s t e e  i n  b a n k r u p t c y ,  r e c e i v e r ,  d e b t o r  i n  p o s s e s s i o n ,  a s s i g n e e  f o r  t h e

b e n e f i t  o f  c r e d i t o r s  o r  s i m i l a r  p e r s o n  t o  p a y  t h e  G u a r a n t i e d  P a r t i e s ,  o r
a l l o w  t h e  c l a i m  o f  a n y  G u a r a n t i e d  P a r t y  i n  r e s p e c t  o f ,  a n y  s u c h  i n t e r e s t

a c c r u i n g  a f t e r  t h e  d a t e  o n  w h i c h  s u c h  p r o c e e d i n g  i s  c o m m e n c e d .
 

c .  I n  t h e  e v e n t  t h a t  a l l  o r  a n y  p o r t i o n  o f  t h e  G u a r a n t i e d
O b l i g a t i o n s  a r e  p a i d  b y  t h e  C o m p a n y  o r  t h e  r e l e v a n t  I s s u e r  S u b s i d i a r y ,  a s

a p p l i c a b l e ,  o r  b y  a n y  o t h e r  g u a r a n t o r ,  t h e  o b l i g a t i o n s  o f  G u a r a n t o r s
h e r e u n d e r  s h a l l  c o n t i n u e  a n d  r e m a i n  i n  f u l l  f o r c e  a n d  e f f e c t  o r  b e

r e i n s t a t e d ,  a s  t h e  c a s e  m a y  b e ,  i n  t h e  e v e n t  t h a t  a l l  o r  a n y  p a r t  o f  s u c h
p a y m e n t ( s )  a r e  r e s c i n d e d  o r  r e c o v e r e d  d i r e c t l y  o r  i n d i r e c t l y  f r o m  a n y

G u a r a n t i e d  P a r t y  a s  a  p r e f e r e n c e ,  f r a u d u l e n t  t r a n s f e r  o r  o t h e r w i s e ,  a n d
a n y  s u c h  p a y m e n t s  w h i c h  a r e  s o  r e s c i n d e d  o r  r e c o v e r e d  s h a l l  c o n s t i t u t e

G u a r a n t i e d  O b l i g a t i o n s  f o r  a l l  p u r p o s e s  u n d e r  t h i s  G u a r a n t y .
 

2 . 1 4  S e t  O f f .   I n  a d d i t i o n  t o  a n y  o t h e r  r i g h t s  a n y  G u a r a n t i e d  P a r t y
m a y  h a v e  u n d e r  l a w  o r  i n  e q u i t y ,  i f  a n y  a m o u n t  s h a l l  a t  a n y  t i m e  b e  d u e

a n d  o w i n g  b y  a n y  G u a r a n t o r  t o  a n y  G u a r a n t i e d  P a r t y  u n d e r  t h i s  G u a r a n t y ,
s u c h  G u a r a n t i e d  P a r t y  i s  a u t h o r i z e d  a t  a n y  t i m e  o r  f r o m  t i m e  t o  t i m e ,

w i t h o u t  n o t i c e  ( a n y  s u c h  n o t i c e  b e i n g  h e r e b y  e x p r e s s l y  w a i v e d ) ,  t o  s e t
o f f  a n d  t o  a p p r o p r i a t e  a n d  t o  a p p l y  a n y  a n d  a l l  d e p o s i t s  ( g e n e r a l  o r

s p e c i a l ,  i n c l u d i n g  b u t  n o t  l i m i t e d  t o  i n d e b t e d n e s s  e v i d e n c e d  b y
c e r t i f i c a t e s  o f  d e p o s i t ,  w h e t h e r  m a t u r e d  o r  u n m a t u r e d )  a n d  a n y  o t h e r

i n d e b t e d n e s s  o f  s u c h  G u a r a n t i e d  P a r t y  o w i n g  t o  s u c h  G u a r a n t o r  a n d  a n y
o t h e r  p r o p e r t y  o f  s u c h  G u a r a n t o r  h e l d  b y  a n y  G u a r a n t i e d  P a r t y  t o  o r  f o r

t h e  c r e d i t  o r  t h e  a c c o u n t  o f  s u c h  G u a r a n t o r  a g a i n s t  a n d  o n  a c c o u n t  o f  t h e
G u a r a n t i e d  O b l i g a t i o n s  a n d  l i a b i l i t i e s  o f  s u c h  G u a r a n t o r  t o  a n y

G u a r a n t i e d  P a r t y  u n d e r  t h i s  G u a r a n t y .
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2 . 1 5  R e l e a s e  o f  G u a r a n t o r  U p o n  S a l e ,  E t c .  o f  G u a r a n t o r .   T h e  C o m p a n y
m a y  a t  a n y  t i m e  d e l i v e r  t o  t h e  h o l d e r s  o f  t h e  N o t e s  a  c e r t i f i c a t e  f r o m  a

R e s p o n s i b l e  O f f i c e r ,  c e r t i f y i n g  a s  o f  t h e  d a t e  o f  t h e  c e r t i f i c a t e  t h a t ,
a f t e r  t h e  c o n s u m m a t i o n  o f  t h e  t r a n s a c t i o n  o r  s e r i e s  o f  t r a n s a c t i o n s

d e s c r i b e d  i n  s u c h  c e r t i f i c a t e  ( w h i c h  c e r t i f i c a t i o n  s h a l l  a l s o  s t a t e  t h a t
s u c h  t r a n s a c t i o n s ,  i n d i v i d u a l l y  a n d  i n  t h e  a g g r e g a t e ,  w i l l  b e  i n

c o m p l i a n c e  w i t h  t h e  t e r m s  a n d  c o n d i t i o n s  o f  t h e  P r i v a t e  S h e l f  A g r e e m e n t ,
i n c l u d i n g  t o  t h e  e x t e n t  a p p l i c a b l e  S e c t i o n s  9 . 6  a n d  1 0 . 2 ,  a n d  t h a t  n o

E v e n t  o f  D e f a u l t  e x i s t e d ,  e x i s t s  o r  w i l l  e x i s t ,  a s  t h e  c a s e  m a y  b e ,
i m m e d i a t e l y  b e f o r e ,  a s  a  r e  s u l t  o f  o r  i m m e d i a t e l y  a f t e r  g i v i n g  e f f e c t  t o

s u c h  t r a n s a c t i o n  o r  t r a n s a c t i o n s  a n d  t h e  r e l e a s e  o f  t h e  s p e c i f i e d
G u a r a n t o r ’ s  o b l i g a t i o n s  h e r e u n d e r  a s  p r o v i d e d  i n  t h i s  s u b s e c t i o n  2 . 1 5 ) ,

t h e  G u a r a n t o r  i d e n t i f i e d  i n  s u c h  c e r t i f i c a t i o n  w i l l  n o  l o n g e r  b e  a
R e s t r i c t e d  S u b s i d i a r y  o f  t h e  C o m p a n y .   E f f e c t i v e  u p o n  t h e  c o n s u m m a t i o n

o f  t h e  t r a n s a c t i o n  o r  s e r i e s  o f  t r a n s a c t i o n s  d e s c r i b e d  i n  s u c h
c e r t i f i c a t e ,  t h e  G u a r a n t o r  i d e n t i f i e d  i n  s u c h  c e r t i f i c a t i o n  s h a l l

t h e r e u p o n  a u t o m a t i c a l l y  c e a s e  t o  b e  a  G u a r a n t o r  h e r e u n d e r  a n d  s h a l l  c e a s e
t o  b e  a  p a r t y  h e r e t o  a n d  s h a l l  t h e r e u p o n  a u t o m a t i c a l l y  b e  r e l e a s e d  f r o m

i t s  o b l i g a t i o n s  h e r e u n d e r ;  p r o v i d e d  t h a t  t h e  C o m p a n y  s h a l l  p r o m p t l y
n o t i f y  t h e  h o l d e r s  o f  t h e  N o t e s  o f  t h e  c o n s u m m a t i o n  o f  a n y  s u c h

t r a n s a c t i o n  o r  s e r i e s  o f  t r a n s a c t i o n s .
 

2 . 1 6  O b l i g a t i o n  t o  M a k e  P a y m e n t s  i n  t h e  A v a i l a b l e  C u r r e n c y  i n  w h i c h
t h e  N o t e s   a r e  D e n o m i n a t e d .   T h e  o b l i g a t i o n  o f  e a c h  G u a r a n t o r  t o  m a k e

p a y m e n t s  o f  G u a r a n t i e d  O b l i g a t i o n s  i n  t h e  A v a i l a b l e  C u r r e n c y  i n  w h i c h
t h e  r e l e v a n t  N o t e s  a r e  d e n o m i n a t e d  ( a )  s h a l l  n o t  b e  d i s c h a r g e d  o r

s a t i s f i e d  b y  a n y  t e n d e r ,  o r  a n y  r e c o v e r y  p u r s u a n t  t o  a n y  j u d g m e n t ,  w h i c h
i s  e x p r e s s e d  i n  o r  c o n v e r t e d  i n t o  a n y  c u r r e n c y  o t h e r  t h a n  s u c h  c u r r e n c y ,

e x c e p t  t o  t h e  e x t e n t  t h a t  s u c h  t e n d e r  o r  r e c o v e r y  s h a l l  r e s u l t  i n  t h e
a c t u a l  r e c e i p t  b y  t h e  h o l d e r s  o f  t h e  N o t e s  o f  t h e  f u l l  a m o u n t  o f  s u c h

c u r r e n c y  e x p r e s s e d  t o  b e  p a y a b l e  i n  r e s p e c t  o f  a n y  G u a r a n t i e d
O b l i g a t i o n s ,  ( b )  s h a l l  b e  e n f o r c e a b l e  a s  a n  a l t e r n a t i v e  o r  a d d i t i o n a l

c a u s e  o f  a c t i o n  f o r  t h e  p u r p o s e  o f  r e c o v e r i n g  i n  s u c h  c u r r e n c y  t h e
a m o u n t ,  i f  a n y ,  b y  w h i c h  s u c h  a c t u a l  r e c e i p t  s h a l l  f a l l  s h o r t  o f  t h e  f u l l

a m o u n t  o f  s u c h  c u r r e n c y  s o  e x p r e s s e d  t o  b e  p a y a b l e ,  a n d  ( c )  s h a l l  n o t  b e
a f f e c t e d  b y  j u d g m e n t  b e i n g  o b t a i n e d  f o r  a n y  o t h e r  s u m  d u e  u n d e r  t h i s

G u a r a n t y .
 

2 . 1 7  P a y m e n t s  F r e e  a n d  C l e a r  o f  T a x e s .   S e c t i o n  1 4 . 4  o f  t h e  P r i v a t e
S h e l f  A g r e e m e n t  i s  h e r e b y  i n c o r p o r a t e d  h e r e i n  b y  t h i s  r e f e r e n c e ,  m u t a t i s

m u t a n d i s ,  a n d  s h a l l  b e  a p p l i c a b l e  t o  p a y m e n t s  m a d e  b y  a n y  G u a r a n t o r
h e r e u n d e r .

 
S E C T I O N  3 .  R E P R E S E N T A T I O N S  A N D  W A R R A N T I E S

 
I n  o r d e r  t o  i n d u c e  t h e  G u a r a n t i e d  P a r t i e s  t o  a c c e p t  t h i s  G u a r a n t y ,  e a c h

G u a r a n t o r  h e r e b y  r e p r e s e n t s  a n d  w a r r a n t s  t o  t h e  G u a r a n t i e d  P a r t i e s ,  a s  o f
t h e  d a t e  s u c h  P e r s o n  b e c o m e s  a  p a r t y  h e r e t o ,  a n d  a s  o f  e a c h  C l o s i n g  D a y ,
t h a t  t h e  f o l l o w i n g  s t a t e m e n t s  a r e  t r u e  a n d  c o r r e c t  a s  t o  s u c h  G u a r a n t o r :
 

3 . 1  C o r p o r a t e  E x i s t e n c e .   S u c h  G u a r a n t o r  i s  d u l y  o r g a n i z e d ,  v a l i d l y
e x i s t i n g  a n d  i n  g o o d  s t a n d i n g  u n d e r  t h e  l a w s  o f  t h e  s t a t e  o f  i t s

i n c o r p o r a t i o n ,  h a s  t h e  c o r p o r a t e  p o w e r  t o  o w n  i t s  a s s e t s  a n d  t o  t r a n s a c t
t h e  b u s i n e s s  i n  w h i c h  i t  i s  n o w  e n g a g e d  a n d  i s  d u l y  q u a l i f i e d  a s  a

f o r e i g n  c o r p o r a t i o n  a n d  i n  g o o d  s t a n d i n g  u n d e r  t h e  l a w s  o f  e a c h
j u r i s d i c t i o n  w h e r e  i t s  o w n e r s h i p  o r  l e a s e  o f  p r o p e r t y  o r  t h e  c o n d u c t  o f

i t s  b u s i n e s s  r e q u i r e s  s u c h  q u a l i f i c a t i o n ,  e x c e p t  f o r  f a i l u r e s  t o  b e  s o
q u a l i f i e d ,  a u t h o r i z e d  o r  l i c e n s e d  t h a t  w o u l d  n o t  i n  t h e  a g g r e g a t e  h a v e  a

m a t e r i a l  a d v e r s e  e f f e c t  o n  t h e  b u s i n e s s ,  o p e r a t i o n s ,  a s s e t s  o r  f i n a n c i a l
c o n d i t i o n  o f  s u c h  G u a r a n t o r .
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3 . 2  C o r p o r a t e  P o w e r ;  A u t h o r i z a t i o n ;  E n f o r c e a b l e  O b l i g a t i o n s .   S u c h
G u a r a n t o r  h a s  t h e  c o r p o r a t e  p o w e r  a n d  a u t h o r i t y  t o  e x e c u t e ,  d e l i v e r  a n d

p e r f o r m  t h i s  G u a r a n t y  a n d  a l l  o b l i g a t i o n s  r e q u i r e d  h e r e u n d e r  a n d  h a s
t a k e n  a l l  n e c e s s a r y  c o r p o r a t e  a c t i o n  t o  a u t h o r i z e  i t s  G u a r a n t y  h e r e u n d e r

o n  t h e  t e r m s  a n d  c o n d i t i o n s  h e r e o f  a n d  i t s  e x e c u t i o n ,  d e l i v e r y ,
p e r f o r m a n c e ,  v a l i d i t y  o r  e n f o r c e a b i l i t y  o f  t h i s  G u a r a n t y  a n d  a l l

o b l i g a t i o n s  r e q u i r e d  h e r e u n d e r .   A s s u m i n g  t h e  a c c u r a c y  o f  t h e  G u a r a n t i e d
P a r t i e s ’  r e p r e s e n t a t i o n s  a n d  w a r r a n t i e s  a s  s e t  f o r t h  i n  S e c t i o n  6  o f  t h e

P r i v a t e  S h e l f  A g r e e m e n t ,  n o  c o n s e n t  o f  a n y  o t h e r  P e r s o n  i n c l u d i n g ,
w i t h o u t  l i m i t a t i o n ,  s t o c k h o l d e r s  a n d  c r e d i t o r s  o f  s u c h  G u a r a n t o r ,  a n d  n o

l i c e n s e ,  p e r m i t ,  a p p r o v a l  o r  a u t h o r i z a t i o n  o f ,  e x e m p t i o n  b y ,  n o t i c e  o r
r e p o r t  t o ,  o r  r e g i s t r a t i o n ,  f i l i n g  o r  d e c l a r a t i o n  w i t h ,  a n y  g o v e r n m e n t a l

a u t h o r i t y  i s  r e q u i r e d  b y  s u c h  G u a r a n t o r  i n  c o n n e c t i o n  w i t h  t h i s  G u a r a n t y
o r  t h e  e x e c u t i o n ,  d e l i v e r y  a n d  p e r f o r m a n c e  o f  t h i s  G u a r a n t y  a n d  a l l

o b l i g a t i o n s  r e q u i r e d  h e r e u n d e r  b y  e a c h  G u a r a n t o r .   T h i s  G u a r a n t y  h a s
b e e n ,  a n d  e a c h  i n s t r u m e n t  o r  d o c u m e n t  r e q u i r e d  h e r e u n d e r  w i l l  b e ,

e x e c u t e d  a n d  d e l i v e r e d  b y  a  d u l y  a u t h o r i z e d  o f f i c e r  o f  s u c h  G u a r a n t o r ,
a n d  t h i s  G u a r a n t y  c o n s t i t u t e s ,  a n d  e a c h  i n s t r u m e n t  o r  d o c u m e n t  r e q u i r e d
h e r e u n d e r  w h e n  e x e c u t e d  a n d  d e l i v e r e d  b y  s u c h  G u a r a n t o r  h e r e u n d e r  w i l l

c o n s t i t u t e ,  t h e  l e g a l l y  v a l i d  a n d  b i n d i n g  o b l i g a t i o n  o f  s u c h  G u a r a n t o r ,
e n f o r c e a b l e  a g a i n s t  s u c h  G u a r a n t o r  i n  a c c o r d a n c e  w i t h  i t s  t e r m s ,  e x c e p t

a s  e n f o r c e m e n t  m a y  b e  l i m i t e d  b y  a p p l i c a b l e  b a n k r u p t c y ,  i n s o l v e n c y ,
r e o r g a n i z a t i o n ,  m o r a t o r i u m  o r  o t h e r  s i m i l a r  l a w s  o r  e q u i t a b l e  p r i n c i p l e s

r e l a t i n g  t o  o r  l i m i t i n g  c r e d i t o r s ’  r i g h t s  g e n e r a l l y .
 

3 . 3  N o  L e g a l  B a r  t o  t h i s  G u a r a n t y .   T h e  e x e c u t i o n ,  d e l i v e r y  a n d
p e r f o r m a n c e  o f  t h i s  G u a r a n t y  a n d  t h e  d o c u m e n t s  o r  i n s t r u m e n t s  r e q u i r e d

h e r e u n d e r  w i l l  n o t  v i o l a t e  a n y  p r o v i s i o n  o f  a n y  e x i s t i n g  l a w  o r
r e g u l a t i o n  b i n d i n g  o n  s u c h  G u a r a n t o r ,  o r  a n y  o r d e r ,  j u d g m e n t ,  a w a r d  o r

d e c r e e  o f  a n y  c o u r t ,  a r b i t r a t o r  o r  g o v e r n m e n t a l  a u t h o r i t y  b i n d i n g  o n  s u c h
G u a r a n t o r ,  o r  t h e  c e r t i f i c a t e  o f  i n c o r p o r a t i o n  o r  b y l a w s  o f  s u c h

G u a r a n t o r  o r  a n y  s e c u r i t i e s  i s s u e d  b y  s u c h  G u a r a n t o r ,  o r  a n y  m o r t g a g e ,
i n d e n t u r e ,  c o n t r a c t  o r  o t h e r  M a t e r i a l  a g r e e m e n t ,  l e a s e ,  i n s t r u m e n t  o r

u n d e r t a k i n g  t o  w h i c h  s u c h  G u a r a n t o r  i s  a  p a r t y  o r  b y  w h i c h  s u c h
G u a r a n t o r  o r  a n y  o f  i t s  a s s e t s  m a y  b e  b o u n d ,  t h e  v i o l a t i o n  o f  w h i c h  w o u l d

h a v e  a  m a t e r i a l  a d v e r s e  e f f e c t  o n  t h e  b u s i n e s s ,  o p e r a t i o n s ,  a s s e t s  o r
f i n a n c i a l  c o n d i t i o n  o f  s u c h  G u a r a n t o r  a n d  w i l l  n o t  r e s u l t  i n ,  o r  r e q u i r e ,

t h e  c r e a t i o n  o r  i m p o s i t i o n  o f  a n y  L i e n  o n  a n y  o f  i t s  p r o p e r t y ,  a s s e t s  o r
r e v e n u e s  p u r s u a n t  t o  t h e  p r o v i s i o n s  o f  a n y  s u c h  m o r t g a g e ,  i n d e n t u r e ,

c o n t r a c t  o r  o t h e r  M a t e r i a l  a g r e e m e n t ,  l e a s e ,  i n s t r u m e n t  o r  u n d e r t a k i n g .
 

S E C T I O N  4 .  J U D I C I A L  P R O C E E D I N G S
 

4 . 1  C o n s e n t  t o  J u r i s d i c t i o n .   E a c h  G u a r a n t o r  i r r e v o c a b l y  s u b m i t s  t o
t h e  n o n - e x c l u s i v e  j u r i s d i c t i o n  o f  a n y  N e w  Y o r k  S t a t e  o r  U n i t e d  S t a t e s

f e d e r a l  c o u r t  s i t t i n g  i n  N e w  Y o r k  C i t y ,  a n d  i r r e v o c a b l y  w a i v e s  i t s  o w n
f o r u m ,  o v e r  a n y  s u i t ,  a c t i o n  o r  p r o c e e d i n g  a r i s i n g  o u t  o f  o r  r e l a t i n g  t o

t h i s  A g r e e m e n t  o r  a n y  N o t e .   E a c h  G u a r a n t o r  i r r e v o c a b l y  w a i v e s ,  t o  t h e
f u l l e s t  e x t e n t  i t  m a y  e f f e c t i v e l y  d o  s o  u n d e r  a p p l i c a b l e  l a w ,  a n y

o b j e c t i o n  w h i c h  i t  m a y  h a v e  o r  h e r e a f t e r  h a v e  t o  t h e  l a y i n g  o f  t h e  v e n u e
o f  a n y  s u c h  s u i t ,  a c t i o n  o r  p r o c e e d i n g  b r o u g h t  i n  a n y  s u c h  c o u r t  a n d  a n y
c l a i m  t h a t  a n y  s u c h  s u i t ,  a c t i o n  o r  p r o c e e d i n g  b r o u g h t  i n  a n y  s u c h  c o u r t

h a s  b e e n  b  r o u g h t  i n  a n  i n c o n v e n i e n t  f o r u m .   E a c h  G u a r a n t o r  a g r e e s ,  t o
t h e  f u l l e s t  e x t e n t  i t  m a y  e f f e c t i v e l y  d o  s o  u n d e r  a p p l i c a b l e  l a w ,  t h a t  a

f i n a l  j u d g m e n t  i n  a n y  s u c h  s u i t ,  a c t i o n  o r  p r o c e e d i n g  b r o u g h t  i n  s u c h
c o u r t  s h a l l  b e  c o n c l u s i v e  a n d  b i n d i n g  u p o n  s u c h  G u a r a n t o r  a n d  m a y  b e

e n f o r c e d  i n  t h e  c o u r t s  o f  t h e  U n i t e d  S t a t e s ,  t h e  S t a t e  o f  N e w  Y o r k  ( o r
a n y  o t h e r  c o u r t s  t o  t h e  j u r i s d i c t i o n  o f  w h i c h  t h e  C o m p a n y  o r  t h e  r e l e v a n t

I s s u e r  S u b s i d i a r y ,  a s  a p p l i c a b l e ,  i s  o r  m a y  b e  s u b j e c t )  b y  a  s u i t  u p o n
s u c h  j u d g m e n t ,  p r o v i d e d  t h a t  s e r v i c e  o f  p r o c e s s  i s  e f f e c t e d  o n  s u c h

G u a r a n t o r  i n  o n e  o f  t h e  m a n n e r s  s p e c i f i e d  b e l o w  o r  a s  o t h e r w i s e  p e r m i t t e d
b y  l a w .
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4 . 2  S e r v i c e  o f  P r o c e s s .   E a c h  G u a r a n t o r  h e r e b y  c o n s e n t s  t o  p r o c e s s
b e i n g  s e r v e d  i n  a n y  s u i t ,  a c t i o n  o r  p r o c e e d i n g  o f  t h e  n a t u r e  r e f e r r e d  t o

i n  s u b s e c t i o n  4 . 1  b y  t h e  m a i l i n g  o f  a  c o p y  t h e r e o f  b y  r e g i s t e r e d  o r
c e r t i f i e d  a i r  m a i l ,  p o s t a g e  p r e p a i d ,  r e t u r n  r e c e i p t  r e q u e s t e d ,  t o  t h e

a d d r e s s  o f  t h e  C o m p a n y  o r  t h e  r e l e v a n t  I s s u e r  S u b s i d i a r y ,  a s  a p p l i c a b l e ,
s e t  f o r t h  i n  S e c t i o n  1 8  o f  t h e  P r i v a t e  S h e l f  A g r e e m e n t .   E a c h  G u a r a n t o r

i r r e v o c a b l y  w a i v e s ,  t o  t h e  f u l l e s t  e x t e n t  i t  m a y  e f f e c t i v e l y  d o  s o  u n d e r
a p p l i c a b l e  l a w ,  a l l  c l a i m  o f  e r r o r  b y  r e a s o n  o f  a n y  s u c h  s e r v i c e  a n d

a g r e e s  t h a t  s u c h  s e r v i c e  ( a )  s h a l l  b e  d e e m e d  i n  e v e r y  r e s p e c t  e f f e c t i v e
s e r v i c e  o f  p r o c e s s  u p o n  s u c h  G u a r a n t o r  i n  a n y  s u c h  s u i t ,  a c t i o n  o r

p r o c e e d i n g ,  a n d  ( b )  s h a l l ,  t o  t h e  f u l l e s t  e x t e n t  p e r m i t t e d  b y  l a w ,  b e
t a k e n  a n d  h e l d  t o  b e  v a l i d  p e r s o n a l  s e r v i c e  u p o n  s u c h  G u a r a n t o r .

 
4 . 3  N o  L i m i t a t i o n  o n  S e r v i c e  o r  S u i t .   N o t h i n g  i n  t h i s  S e c t i o n  4  s h a l l

a f f e c t  t h e  r i g h t  o f  a n y  h o l d e r  o f  t h e  N o t e s  t o  s e r v e  p r o c e s s  i n  a n y
m a n n e r  p e r m i t t e d  b y  l a w  o r  l i m i t  a n y  t h e  r i g h t  o f  a n y  h o l d e r  o f  t h e  N o t e s

t o  b r i n g  p r o c e e d i n g s  a g a i n s t  a n y  G u a r a n t o r  i n  t h e  c o u r t s  o f  a n y
j u r i s d i c t i o n  o r  j u r i s d i c t i o n s  o r  t o  e n f o r c e  i n  a n y  l a w f u l  m a n n e r  a

j u d g m e n t  o b t a i n e d  i n  o n e  j u r i s d i c t i o n  i n  a n y  o t h e r  j u r i s d i c t i o n .
 

4 . 4  W a i v e r  o f  J u r y  T r i a l .   T H E  P A R T I E S  H E R E T O  H E R E B Y  W A I V E  T R I A L
B Y  J U R Y  I N  A N Y  A C T I O N  B R O U G H T  O N  O R  W I T H  R E S P E C T  T O  T H I S

G U A R A N T Y  O R  A N Y  O T H E R  D O C U M E N T  E X E C U T E D  I N  C O N N E C T I O N  H E R E W I T H .
 

S E C T I O N  5 .  M I S C E L L A N E O U S
 

5 . 1  S u r v i v a l  o f  W a r r a n t i e s .   A l l  a g r e e m e n t s ,  r e p r e s e n t a t i o n s  a n d
w a r r a n t i e s  m a d e  h e r e i n  s h a l l  s u r v i v e  t h e  e x e c u t i o n  a n d  d e l i v e r y  o f  t h i s

G u a r a n t y  a n d  t h e  o t h e r  T r a n s a c t i o n  D o c u m e n t s .
 

5 . 2  N o t i c e s .   A n y  c o m m u n i c a t i o n s  b e t w e e n  a n y  G u a r a n t i e d  P a r t y  a n d  a n y
G u a r a n t o r  a n d  a n y  n o t i c e s  o r  r e q u e s t s  p r o v i d e d  h e r e i n  t o  b e  g i v e n  m a y  b e

g i v e n  b y  m a i l ,  p o s t a g e  p r e p a i d ,  b y  a  r e c o g n i z e d  o v e r n i g h t  d e l i v e r y
s e r v i c e ,  w i t h  c h a r g e s  p r e p a i d ,  o r  b y  t e l e x ,  f a c s i m i l e  t r a n s m i s s i o n  o r

c a b l e  t o  e a c h  s u c h  p a r t y  a t  i t s  a d d r e s s  s e t  f o r t h  i n  t h e  P r i v a t e  S h e l f
A g r e e m e n t ,  o n  t h e  s i g n a t u r e  p a g e s  h e r e o f  o r  t o  s u c h  o t h e r  a d d r e s s e s  a s

e a c h  s u c h  p a r t y  m a y  i n  w r i t i n g  h e r e a f t e r  i n d i c a t e .   A n y  n o t i c e ,  r e q u e s t
o r  d e m a n d  t o  o r  u p o n  a n y  G u a r a n t i e d  P a r t y  o r  a n y  G u a r a n t o r  s h a l l  n o t  b e

e f f e c t i v e  u n t i l  r e c e i v e d .
 

5 . 3  S e v e r a b i l i t y .   I n  c a s e  a n y  p r o v i s i o n  i n  o r  o b l i g a t i o n  u n d e r  t h i s
G u a r a n t y  s h a l l  b e  i n v a l i d ,  i l l e g a l  o r  u n e n f o r c e a b l e  i n  a n y  j u r i s d i c t i o n ,
t h e  v a l i d i t y ,  l e g a l i t y  a n d  e n f o r c e a b i l i t y  o f  t h e  r e m a i n i n g  p r o v i s i o n s  o r

o b l i g a t i o n s ,  o r  o f  s u c h  p r o v i s i o n  o r  o b l i g a t i o n  i n  a n y  o t h e r  j u r i s d i c t i o n ,
s h a l l  n o t  i n  a n y  w a y  b e  a f f e c t e d  o r  i m p a i r e d  t h e r e b y .

 
5 . 4  A m e n d m e n t s  a n d  W a i v e r s .   N o  a m e n d m e n t ,  m o d i f i c a t i o n ,  t e r m i n a t i o n

o r  w a i v e r  o f  a n y  p r o v i s i o n  o f  t h i s  G u a r a n t y ,  a n d  n o  c o n s e n t  t o  a n y
d e p a r t u r e  b y  a n y  G u a r a n t o r  t h e r e f r o m ,  s h a l l  i n  a n y  e v e n t  b e  e f f e c t i v e

w i t h o u t  t h e  w r i t t e n  c o n c u r r e n c e  o f  t h e  R e q u i r e d  H o l d e r s  a n d ,  i n  t h e  c a s e
o f  a n y  s u c h  a m e n d m e n t  o r  m o d i f i c a t i o n ,  e a c h  G u a r a n t o r  a g a i n s t  w h o m

e n f o r c e m e n t  o f  s u c h  a m e n d m e n t  o r  m o d i f i c a t i o n  i s  s o u g h t ;  p r o v i d e d  t h a t
n o  t e r m i n a t i o n  o r  r e l e a s e  o f  t h i s  G u a r a n t y  s h a l l  i n  a n y  e v e n t  b e  e f f e c t i v e

w i t h o u t  t h e  w r i t t e n  c o n c u r r e n c e  o f  t h e  G u a r a n t i e d  P a r t i e s .   A n y  s u c h
w a i v e r  o r  c o n s e n t  s h a l l  b e  e f f e c t i v e  o n l y  i n  t h e  s p e c i f i c  i n s t a n c e  a n d  f o r

t h e  s p e c i f i c  p u r p o s e  f o r  w h i c h  i t  w a s  g i v e n .
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5 . 5  H e a d i n g s .   S e c t i o n  a n d  s u b s e c t i o n  h e a d i n g s  i n  t h i s  G u a r a n t y  a r e
i n c l u d e d  h e r e i n  f o r  c o n v e n i e n c e  o f  r e f e r e n c e  o n l y  a n d  s h a l l  n o t

c o n s t i t u t e  a  p a r t  o f  t h i s  G u a r a n t y  f o r  a n y  o t h e r  p u r p o s e  o r  b e  g i v e n  a n y
s u b s t a n t i v e  e f f e c t .

 
5 . 6  A p p l i c a b l e  L a w .   T H I S  G U A R A N T Y  A N D  T H E  R I G H T S  A N D

O B L I G A T I O N S  O F  G U A R A N T O R S  A N D  T H E  G U A R A N T I E D  P A R T I E S  H E R E U N D E R
S H A L L  B E  G O V E R N E D  B Y ,  A N D  S H A L L  B E  C O N S T R U E D  A N D  E N F O R C E D  I N
A C C O R D A N C E  W I T H ,  T H E  L A W  O F  T H E  S T A T E  O F  N E W  Y O R K ,  E X C L U D I N G

C H O I C E - O F - L A W  P R I N C I P L E S  O F  T H E  L A W  O F  S U C H  S T A T E  ( O T H E R  T H A N
S E C T I O N  5 - 1 4 0 1  O F  T H E  N E W  Y O R K  G E N E R A L  O B L I G A T I O N S  L A W )  T H A T

W O U L D  R E Q U I R E  T H E  A P P L I C A T I O N  O F  T H E  L A W S  O F  A  J U R I S D I C T I O N  O T H E R
T H A N  S U C H  S T A T E .

 
5 . 7  S u c c e s s o r s  a n d  A s s i g n s .   T h i s  G u a r a n t y  i s  a  c o n t i n u i n g  g u a r a n t y

a n d  s h a l l  b e  b i n d i n g  u p o n  e a c h  G u a r a n t o r  a n d  i t s  r e s p e c t i v e  s u c c e s s o r s
a n d  a s s i g n s .   T h i s  G u a r a n t y  s h a l l  i n u r e  t o  t h e  b e n e f i t  o f  t h e  G u a r a n t i e d
P a r t i e s  a n d  t h e i r  r e s p e c t i v e  s u c c e s s o r s  a n d  a s s i g n s .   N o  G u a r a n t o r  s h a l l

a s s i g n  t h i s  G u a r a n t y  o r  a n y  o f  t h e  r i g h t s  o r  o b l i g a t i o n s  o f  s u c h
G u a r a n t o r  h e r e u n d e r  w i t h o u t  t h e  p r i o r  w r i t t e n  c o n s e n t  o f  a l l  G u a r a n t i e d

P a r t i e s .   A n y  G u a r a n t i e d  P a r t y  m a y ,  w i t h o u t  n o t i c e  o r  c o n s e n t ,  a s s i g n  i t s
i n t e r e s t  i n  t h i s  G u a r a n t y  i n  w h o l e  o r  i n  p a r t .   T h e  t e r m s  a n d  p r o v i s i o n s

o f  t h i s  G u a r a n t y  s h a l l  i n u r e  t o  t h e  b e n e f i t  o f  a n  y  t r a n s f e r e e  o r  a s s i g n e e
o f  a n y  N o t e ,  a n d  i n  t h e  e v e n t  o f  s u c h  t r a n s f e r  o r  a s s i g n m e n t  t h e  r i g h t s

a n d  p r i v i l e g e s  h e r e i n  c o n f e r r e d  u p o n  s u c h  G u a r a n t i e d  P a r t y  s h a l l
a u t o m a t i c a l l y  e x t e n d  t o  a n d  b e  v e s t e d  i n  s u c h  t r a n s f e r e e  o r  a s s i g n e e ,  a l l

s u b j e c t  t o  t h e  t e r m s  a n d  c o n d i t i o n s  h e r e o f .
 

5 . 8  N o  O t h e r  W r i t i n g .   T h i s  w r i t i n g  i s  i n t e n d e d  b y  G u a r a n t o r s  a n d  t h e
G u a r a n t i e d  P a r t i e s  a s  t h e  f i n a l  e x p r e s s i o n  o f  t h i s  G u a r a n t y  a n d  i s  a l s o

i n t e n d e d  a s  a  c o m p l e t e  a n d  e x c l u s i v e  s t a t e m e n t  o f  t h e  t e r m s  o f  t h e i r
a g r e e m e n t  w i t h  r e s p e c t  t o  t h e  m a t t e r s  c o v e r e d  h e r e b y .   N o  c o u r s e  o f

d e a l i n g ,  c o u r s e  o f  p e r f o r m a n c e  o r  t r a d e  u s a g e ,  a n d  n o  p a r o l  e v i d e n c e  o f
a n y  n a t u r e ,  s h a l l  b e  u s e d  t o  s u p p l e m e n t  o r  m o d i f y  a n y  t e r m s  o f  t h i s
G u a r a n t y .   T h e r e  a r e  n o  c o n d i t i o n s  t o  t h e  f u l l  e f f e c t i v e n e s s  o f  t h i s

G u a r a n t y .
 

5 . 9  F u r t h e r  A s s u r a n c e s .   A t  a n y  t i m e  o r  f r o m  t i m e  t o  t i m e ,  u p o n  t h e
r e q u e s t  o f  t h e  R e q u i r e d  H o l d e r s ,  G u a r a n t o r s  s h a l l  e x e c u t e  a n d  d e l i v e r

s u c h  f u r t h e r  d o c u m e n t s  a n d  d o  s u c h  o t h e r  a c t s  a n d  t h i n g s  a s  t h e  R e q u i r e d
H o l d e r s  m a y  r e a s o n a b l y  r e q u e s t  i n  o r d e r  t o  e f f e c t  f u l l y  t h e  p u r p o s e s  o f

t h i s  G u a r a n t y .
 

5 . 1 0  A d d i t i o n a l  G u a r a n t o r s .   T h e  i n i t i a l  G u a r a n t o r s  h e r e u n d e r  s h a l l  b e
t h e  S u b s i d i a r i e s  o f  t h e  C o m p a n y  t h a t  a r e  s i g n a t o r i e s  h e r e t o  o n  t h e  d a t e

h e r e o f .   F r o m  t i m e  t o  t i m e  s u b s e q u e n t  t o  t h e  d a t e  h e r e o f ,  a d d i t i o n a l
S u b s i d i a r i e s  o f  t h e  C o m p a n y  m a y  b e c o m e  p a r t i e s  h e r e t o ,  a s  a d d i t i o n a l

G u a r a n t o r s  ( e a c h  a n  “ A d d i t i o n a l  G u a r a n t o r ” ) ,  p u r s u a n t  t o  t h e  t e r m s  o f
t h e  P r i v a t e  S h e l f  A g r e e m e n t ,  b y  e x e c u t i n g  a  c o u n t e r p a r t  o f  t h i s

G u a r a n t y .   U p o n  d e l i v e r y  o f  a n y  s u c h  c o u n t e r p a r t  t o  t h e  G u a r a n t i e d
P a r t i e s ,  n o t i c e  o f  w h i c h  i s  h e r e b y  w a i v e d  b y  t h e  C o m p a n y  o r  t h e  r e l e v a n t

I s s u e r  S u b s i d i a  r y ,  a s  a p p l i c a b l e ,  a n d  t h e  G u a r a n t o r s ,  e a c h  s u c h
A d d i t i o n a l  G u a r a n t o r  s h a l l  b e  a  G u a r a n t o r  a n d  s h a l l  b e  a s  f u l l y  a  p a r t y

h e r e t o  a s  i f  s u c h  A d d i t i o n a l  G u a r a n t o r  w e r e  a n  o r i g i n a l  s i g n a t o r y
h e r e o f .   E a c h  G u a r a n t o r  e x p r e s s l y  a g r e e s  t h a t  i t s  o b l i g a t i o n s  a r i s i n g

h e r e u n d e r  s h a l l  n o t  b e  a f f e c t e d  o r  d i m i n i s h e d  b y  t h e  a d d i t i o n  o r  r e l e a s e
o f  a n y  o t h e r  G u a r a n t o r  h e r e u n d e r ,  n o r  b y  a n y  e l e c t i o n  o f  t h e  R e q u i r e d

H o l d e r s  n o t  t o  c a u s e  a n y  S u b s i d i a r y  o f  t h e  C o m p a n y  t o  b e c o m e  a n
A d d i t i o n a l  G u a r a n t o r  h e r e u n d e r .   T h i s  G u a r a n t y  s h a l l  b e  f u l l y  e f f e c t i v e

a s  t o  a n y  G u a r a n t o r  t h a t  i s  o r  b e c o m e s  a  p a r t y  h e r e t o  r e g a r d l e s s  o f
w h e t h e r  a n y  o t h e r  P e r s o n  b e c o m e s  o r  f a i l s  t o  b e c o m e  o r  c e a s e s  t o  b e  a

G u a r a n t o r  h e r e u n d e r .
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5 . 1 1  C o u n t e r p a r t s ;  E f f e c t i v e n e s s .   T h i s  G u a r a n t y  m a y  b e  e x e c u t e d  i n
a n y  n u m b e r  o f  c o u n t e r p a r t s  a n d  b y  t h e  d i f f e r e n t  p a r t i e s  h e r e t o  i n

s e p a r a t e  c o u n t e r p a r t s ,  e a c h  o f  w h i c h  w h e n  s o  e x e c u t e d  a n d  d e l i v e r e d  s h a l l
b e  d e e m e d  t o  b e  a n  o r i g i n a l  f o r  a l l  p u r p o s e s ;  b u t  a l l  s u c h  c o u n t e r p a r t s

t o g e t h e r  s h a l l  c o n s t i t u t e  b u t  o n e  a n d  t h e  s a m e  i n s t r u m e n t .   T h i s  G u a r a n t y
s h a l l  b e c o m e  e f f e c t i v e  a s  t o  e a c h  G u a r a n t o r  u p o n  t h e  e x e c u t i o n  o f  a

c o u n t e r p a r t  h e r e o f  b y  s u c h  G u a r a n t o r  ( w h e t h e r  o r  n o t  a  c o u n t e r p a r t  h e r e o f
s h a l l  h a v e  b e e n  e x e c u t e d  b y  a n y  o t h e r  G u a r a n t o r ) .

 
[ R e m a i n d e r  o f  p a g e  i n t e n t i o n a l l y  l e f t  b l a n k ]
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I N  W I T N E S S  W H E R E O F ,  e a c h  u n d e r s i g n e d  G u a r a n t o r  h a s  c a u s e d  t h i s
G u a r a n t y  t o  b e  d u l y  e x e c u t e d  a n d  d e l i v e r e d  b y  i t s  o f f i c e r  t h e r e u n t o  d u l y
a u t h o r i z e d  a s  o f  t h e  d a t e  f i r s t  w r i t t e n  a b o v e .
 

N U  S K I N  E N T E R P R I S E S  H O N G  K O N G ,
I N C . ,
a  D e l a w a r e  c o r p o r a t i o n
N U  S K I N  I N T E R N A T I O N A L ,  I N C . ,
a  U t a h  c o r p o r a t i o n
N U  S K I N  T A I W A N ,  I N C . ,
a  U t a h  c o r p o r a t i o n
N U  S K I N  E N T E R P R I S E S  U N I T E D
S T A T E S ,  I N C . ,  a  D e l a w a r e
c o r p o r a t i o n
N U  S K I N  A S I A  I N V E S T M E N T ,  I N C . ,
a  D e l a w a r e  c o r p o r a t i o n
N S E  P R O D U C T S ,  I N C . ,
a  D e l a w a r e  c o r p o r a t i o n
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I N  W I T N E S S  W H E R E O F ,  t h e  u n d e r s i g n e d  A d d i t i o n a l  G u a r a n t o r  h a s  c a u s e d
t h i s  G u a r a n t y  ( o r i g i n a l l y  m a d e  a s  o f  O c t o b e r  1 ,  2 0 0 9 )  t o  b e  d u l y  e x e c u t e d
a n d  d e l i v e r e d  b y  i t s  o f f i c e r  t h e r e u n t o  d u l y  a u t h o r i z e d  a s  o f
_ _ _ _ _ _ _ _ _ _ _ _ _ .
 

 
( N a m e  o f  A d d i t i o n a l  G u a r a n t o r )

 
 
B y :  
 N a m e :

T i t l e :

 

( C o u n t e r p a r t  S u b s i d i a r y  G u a r a n t y  d a t e d  a s  o f  O c t o b e r  1 ,  2 0 0 9 )
 

 



 
E X H I B I T  F

S E C O N D  A M E N D E D  A N D  R E S T A T E D  S U B O R D I N A T I O N  A G R E E M E N T
 

T h i s  S E C O N D  A M E N D E D  A N D  R E S T A T E D  S U B O R D I N A T I O N  A G R E E M E N T  ( t h i s
“ A g r e e m e n t ” )  d a t e d  a s  o f  O c t o b e r  1 ,  2 0 0 9  i s  m a d e  b y  N U  S K I N  J A P A N  C O . ,
L T D . ,  a  J a p a n e s e  c o r p o r a t i o n ,  N U  S K I N  E N T E R P R I S E S  H O N G  K O N G ,  I N C . ,  a
D e l a w a r e  c o r p o r a t i o n ,  N U  S K I N  I N T E R N A T I O N A L ,  I N C . ,  a  U t a h  c o r p o r a t i o n ,
N U  S K I N  T A I W A N ,  I N C . ,  a  U t a h  c o r p o r a t i o n ,  N U  S K I N  E N T E R P R I S E S  U N I T E D
S T A T E S ,  I N C . ,  a  D e l a w a r e  c o r p o r a t i o n ,  N S E  K O R E A  L T D . ,  a  K o r e a n
c o r p o r a t i o n ,  N U  S K I N  A S I A  I N V E S T M E N T ,  I N C . ,  a  D e l a w a r e  c o r p o r a t i o n ,
a n d  N S E  P R O D U C T S ,  I N C . ,  a  D e l a w a r e  c o r p o r a t i o n  ( c o l l e c t i v e l y ,  t h e
“ S u b o r d i n a t e d  C r e d i t o r s ” ) ,  a n d  N U  S K I N  E N T E R P R I S E S ,  I N C . ,  a  D e l a w a r e
c o r p o r a t i o n  ( t h e  “ C o m p a n y ” ) ,  i n  f a v o r  o f  t h e  S e n i o r  C r e d i t o r s  ( a s  d e f i n e d
b e l o w ) .
 

R  E  C  I  T  A  L  S
 

A .            T h e  P r u d e n t i a l  I n s u r a n c e  C o m p a n y  o f  A m e r i c a  ( t o g e t h e r
w i t h  i t s  s u c c e s s o r s ,  a s s i g n s  a n d  t r a n s f e r e e s ,  t h e  “ 2 0 0 0  N P A  P u r c h a s e r ” )
h a s  e n t e r e d  i n t o  a  N o t e  P u r c h a s e  A g r e e m e n t  d a t e d  O c t o b e r  1 2 ,  2 0 0 0  w i t h
t h e  B o r r o w e r  ( a s  a m e n d e d  o r  o t h e r w i s e  m o d i f i e d  f r o m  t i m e  t o  t i m e ,  t h e
“ 2 0 0 0  N o t e  P u r c h a s e  A g r e e m e n t ” ) .
 

B .            P r u d e n t i a l  I n v e s t m e n t  M a n a g e m e n t ,  I n c .  ( “ P I M ” ,  a n d
t o g e t h e r  w i t h  i t s  s u c c e s s o r s ,  a s s i g n s  a n d  t r a n s f e r e e s  a n d  e a c h
“ P r u d e n t i a l  A f f i l i a t e ”  t h a t  m a y  b e c o m e  a  p a r t y  t h e r e t o ,  c o l l e c t i v e l y ,  t h e
“ 2 0 0 3  P S A  P u r c h a s e r ” )  h a s  e n t e r e d  i n t o  a  P r i v a t e  S h e l f  A g r e e m e n t  d a t e d
A u g u s t  2 6 ,  2 0 0 3  w i t h  t h e  B o r r o w e r  ( a s  a m e n d e d  o r  o t h e r w i s e  m o d i f i e d  f r o m
t i m e  t o  t i m e ,  t h e  “ 2 0 0 3  P r i v a t e  S h e l f  A g r e e m e n t ” ) .
 

C .            P I M  ( t o g e t h e r  w i t h  i t s  s u c c e s s o r s ,  a s s i g n s  a n d  t r a n s f e r e e s
a n d  e a c h  “ P r u d e n t i a l  A f f i l i a t e ”  t h a t  m a y  b e c o m e  a  p a r t y  t h e r e t o ,
c o l l e c t i v e l y ,  t h e  “ 2 0 0 9  P S A  P u r c h a s e r ” )  h a s  e n t e r e d  i n t o  a  P r i v a t e  S h e l f
A g r e e m e n t  d a t e d  O c t o b e r  1 ,  2 0 0 9  w i t h  t h e  B o r r o w e r  ( a s  a m e n d e d  o r
o t h e r w i s e  m o d i f i e d  f r o m  t i m e  t o  t i m e ,  t h e  “ 2 0 0 9  P r i v a t e  S h e l f
A g r e e m e n t ” ) .
 

D .            T h e  C o m p a n y ,  v a r i o u s  f i n a n c i a l  i n s t i t u t i o n s  ( t o g e t h e r  w i t h
t h e i r  r e s p e c t i v e  s u c c e s s o r s  a n d  a s s i g n s ,  c o l l e c t i v e l y ,  t h e  “ B a n k s ” )  a n d
B a n k  o f  A m e r i c a ,  N . A . ,  a s  A g e n t  ( i n  s u c h  c a p a c i t y ,  t o g e t h e r  w i t h  a n y
s u c c e s s o r  i n  s u c h  c a p a c i t y ,  t h e  “ A g e n t ” ) ,  h a v e  e n t e r e d  i n t o  a  C r e d i t
A g r e e m e n t  d a t e d  a s  o f  M a y  1 0 ,  2 0 0 1  ( a s  a m e n d e d  o r  o t h e r w i s e  m o d i f i e d
f r o m  t i m e  t o  t i m e ,  t h e  “ C r e d i t   A g r e e m e n t ” ) ,  p u r s u a n t  t o  w h i c h  t h e  B a n k s
m a y  f r o m  t i m e  t o  t i m e  m a k e  l o a n s  a n d  o t h e r  f i n a n c i a l  a c c o m m o d a t i o n s  t o
t h e  C o m p a n y .
 

E .            T h e  C o m p a n y  m a y  f r o m  t i m e  t o  t i m e  e n t e r  i n t o  o n e  o r  m o r e
i n t e r e s t  r a t e  s w a p s  o r  c o l l a r s ,  f o r e i g n  c u r r e n c y  e x c h a n g e  a g r e e m e n t s ,
e q u i t y  s w a p  a g r e e m e n t s ,  c o m m o d i t y  p r i c e  p r o t e c t i o n  a g r e e m e n t s  o r
i n t e r e s t  r a t e ,  c u r r e n c y  e x c h a n g e ,  e q u i t y  p r i c e  o r  c o m m o d i t y  p r i c e  h e d g i n g
a r r a n g e m e n t s  w i t h  B a n k s  o r  a f f i l i a t e s  o f  B a n k s  ( a n y  o f  t h e  f o r e g o i n g ,  a
“ H e d g i n g  A g r e e m e n t ” ) .
 

F .            T h e  C o m p a n y  m a y  f r o m  t i m e  t o  t i m e  i n c u r  o b l i g a t i o n s  t o
B a n k s  o r  a f f i l i a t e s  o f  B a n k s  i n  r e s p e c t  o f  o v e r d r a f t s  o r  r e l a t e d
l i a b i l i t i e s  o r  i n  c o n n e c t i o n  w i t h  t r e a s u r y ,  d e p o s i t a r y  o r  c a s h  m a n a g e m e n t
s e r v i c e s ,  i n c l u d i n g  i n  c o n n e c t i o n  w i t h  a u t o m a t e d  c l e a r i n g  h o u s e  t r a n s f e r s
o f  f u n d s  ( a l l  o f  t h e  f o r e g o i n g  o b l i g a t i o n s ,  “ C a s h  M a n a g e m e n t
O b l i g a t i o n s ” ) .

 
 
 
 

 
 



 
 

G .            T h e  2 0 0 0  N P A  P u r c h a s e r ,  t h e  2 0 0 3  P S A  P u r c h a s e r ,  t h e  2 0 0 9
P S A  P u r c h a s e r ,  t h e  B a n k s  a n d  t h e  A g e n t  a r e  p a r t i e s  t o  a n  A m e n d e d  a n d
R e s t a t e d  C o l l a t e r a l  A g e n c y  a n d  I n t e r c r e d i t o r  A g r e e m e n t  d a t e d  a s  o f
A u g u s t  2 6 ,  2 0 0 3  ( a s  a m e n d e d  o r  o t h e r w i s e  m o d i f i e d  f r o m  t i m e  t o  t i m e ,  t h e
“ I n t e r c r e d i t o r  A g r e e m e n t ” )  p u r s u a n t  t o  w h i c h ,  a m o n g  o t h e r  t h i n g s ,  t h e y
h a v e  ( i )  s e t  f o r t h  c e r t a i n  u n d e r s t a n d i n g s  a n d  a g r e e m e n t s  r e g a r d i n g  t h e i r
r i g h t s  a n d  p r i o r i t i e s  w i t h  r e s p e c t  t o  p a y m e n t s  r e c e i v e d  a f t e r  a  T r i g g e r i n g
E v e n t  ( a s  d e f i n e d  t h e r e i n )  a n d  t h e  p r o c e e d s  o f  C o l l a t e r a l  ( a s  d e f i n e d
t h e r e i n )  a n d  ( i i )  a p p o i n t e d  U . S .  B a n k  N a t i o n a l  A s s o c i a t i o n ,  a s  s u c c e s s o r
t o  S t a t e  S t r e e t  B a n k  a n d  T r u s t  C o m p a n y  o f  C a l i f o r n i a ,  N . A . ,  a s  c o l l a t e r a l
a g  e n t  ( i n  s u c h  c a p a c i t y ,  t o g e t h e r  w i t h  a n y  s u c c e s s o r  i n  s u c h  c a p a c i t y ,
t h e  “ C o l l a t e r a l  A g e n t ” ) .
 

H .            T h e  C o m p a n y  m a y  f r o m  t i m e  t o  t i m e  b e c o m e  i n d e b t e d  t o  t h e
S u b o r d i n a t e d  C r e d i t o r s  i n  t h e  o r d i n a r y  c o u r s e  o f  i t s  b u s i n e s s .  A l l
i n d e b t e d n e s s  a n d  o t h e r  o b l i g a t i o n s  o f  t h e  C o m p a n y  t o  a n y  S u b o r d i n a t e d
C r e d i t o r  n o w  o r  h e r e a f t e r  e x i s t i n g ,  a l l  i n t e r e s t  t h e r e o n  a n d  a l l  f e e s ,
e x p e n s e s  a n d  o t h e r  a m o u n t s  p a y a b l e  i n  c o n n e c t i o n  t h e r e w i t h  a r e
h e r e i n a f t e r  r e f e r r e d  t o  a s  t h e  “ S u b o r d i n a t e d  D e b t . ”
 

I .            T h e  C o m p a n y  a n d  c e r t a i n  o f  t h e  S u b o r d i n a t e d  C r e d i t o r s  a r e
p a r t i e s  t o  a n  A m e n d e d  a n d  R e s t a t e d  S u b o r d i n a t i o n  A g r e e m e n t  d a t e d  a s  o f
A u g u s t  2 6 ,  2 0 0 3  ( a s  a m e n d e d  o r  o t h e r w i s e  m o d i f i e d  p r i o r  t o  t h e  d a t e
h e r e o f ,  t h e  “ E x i s t i n g  S u b o r d i n a t i o n  A g r e e m e n t ” ) ,  a n d  i n t e n d  f o r  t h i s
A g r e e m e n t  t o  r e p l a c e  a n d  s u p e r s e d e  t h e  E x i s t i n g  S u b o r d i n a t i o n  A g r e e m e n t .
 

A G R E E M E N T
 

N O W ,  T H E R E F O R E ,  f o r  g o o d  a n d  v a l u a b l e  c o n s i d e r a t i o n ,  t h e  r e c e i p t  a n d
s u f f i c i e n c y  o f  w h i c h  a r e  h e r e b y  a c k n o w l e d g e d ,  t h e  p a r t i e s  h e r e t o  a g r e e  a s
f o l l o w s :
 

S e c t i o n  1 .  A g r e e m e n t  t o  S u b o r d i n a t e .   E a c h  o f  t h e  S u b o r d i n a t e d
C r e d i t o r s ,  f o r  i t s e l f  a n d  i t s  s u c c e s s o r s  a n d  a s s i g n s ,  h e r e b y  a g r e e s  a n d

c o v e n a n t s  t h a t ,  t o  t h e  e x t e n t  s e t  f o r t h  h e r e i n  a n d  o n  t h e  t e r m s  a n d
c o n d i t i o n s  s e t  f o r t h  h e r e i n ,  t h e  S u b o r d i n a t e d  D e b t  i s  a n d  s h a l l  b e

s u b o r d i n a t e  i n  r i g h t  o f  p a y m e n t  t o  t h e  p r i o r  i n d e f e a s i b l e  p a y m e n t  i n  f u l l
i n  c a s h  o f  ( i )  a l l  o b l i g a t i o n s  o f  t h e  C o m p a n y  u n d e r  t h e  2 0 0 0  N o t e

P u r c h a s e  A g r e e m e n t  a n d  t h e  N o t e s  ( a s  d e f i n e d  i n  t h e  2 0 0 0  N o t e  P u r c h a s e
A g r e e m e n t ) ,  ( i i )  a l l  o b l i g a t i o n s  o f  t h e  C o m p a n y  u n d e r  t h e  2 0 0 3  P r i v a t e

S h e l f  A g r e e m e n t  a n d  t h e  N o t e s  ( a s  d e f i n e d  i n  t h e  2 0 0 3  P r i v a t e  S h e l f
A g r e e m e n t ) ,  ( i i i )  a l l  o b l i g a t i o n s  o f  t  h e  C o m p a n y  u n d e r  t h e  2 0 0 9  P r i v a t e

S h e l f  A g r e e m e n t  a n d  t h e  N o t e s  ( a s  d e f i n e d  i n  t h e  2 0 0 9  P r i v a t e  S h e l f
A g r e e m e n t ) ,  ( i v )  a l l  o b l i g a t i o n s  o f  t h e  C o m p a n y  u n d e r  t h e  C r e d i t

A g r e e m e n t ,  t h e  N o t e s  ( a s  d e f i n e d  i n  t h e  C r e d i t  A g r e e m e n t )  a n d  t h e  o t h e r
L o a n  D o c u m e n t s  ( a s  d e f i n e d  i n  t h e  C r e d i t  A g r e e m e n t ) ,  ( v )  a l l  o b l i g a t i o n s

o f  t h e  C o m p a n y  t o  a n y  S e n i o r  C r e d i t o r  u n d e r  o r  i n  c o n n e c t i o n  w i t h  a n y
H e d g i n g  A g r e e m e n t  a n d  ( v i )  a l l  C a s h  M a n a g e m e n t  O b l i g a t i o n s  o f  t h e

C o m p a n y  t o  a n y  S e n i o r  C r e d i t o r ,  i n  e a c h  c a s e  w h e t h e r  n o w  o r  h e r e a f t e r
e x i s t i n g  a n d  w h e t h e r  f o r  p r i n c i p a l ,  i n t e r e s t ,  M a k e - W h o l e  A m o u n t  ( a s

d e f i n e d  i n  t h e  2 0 0 0  N o t e  P u r c h a s e  A g r e e m e n t ,  2 0 0 3  P r i v a t e  S h e l f
A g r e e m e n t  a n d  2 0 0 9  P r i v a t e  S h e l f  A g r e e m e n t ,  a s  a p p l i c a b l e ) ,

r e i m b u r s e m e n t  o b l i g a t i o n s ,  t e r m i n a t i o n  p a y m e n t s ,  f e e s ,  e x p e n s e s  o r
o t h e r w i s e  ( i n c l u d i n g  a m o u n t s  t h a t  w o u l d  b e c o m e  d u e  b u t  f o r  t h e  o p e r a t i o n

o f  t h e  a u t o m a t i c  s t a y  u n d e r  S e c t i o n  3 6 2 ( a )  o f  t h e  B a n k r u p t c y  C o d e ,  1 1
U . S . C .  § 3 6 2 ( a ) )  ( a l l  o f  t h e  f o r e g o i n g  s u c h  o b l i g a t i o n s ,  c o l l e c t i v e l y ,  t h e

“ O b l i g a t i o n s ” ) .   F o r  p u r p o s e s  o f  t h i s  A g r e e m e n t ,  “ S e n i o r  C r e d i t o r s ”
m e a n s ,  c o l l e c t i v e l y ,  t h e  2 0 0 0  N P A  P u r c h a s e r ,  t h e  2 0 0 3  P S A  P u r c h a s e r ,  t h e

2 0 0 9  P S A  P u r c h a s e r ,  t h e  A g e n t ,  a n y  B a n k  a n d  a n y  a f f i l i a t e  o f  a  B a n k
w h i c h  i s  a  p a r t y  t o  a  H e d g i n g  A g r e e m e n t  w i t h  t h e  C o m p a n y  o r  t o  w h i c h  t h e

C o m p a n y  o w e s  a n y  C a s h  M a n a g e m e n t  O b l i g a t i o n s  ( p r o v i d e d  t h a t  n o  s u c h
a f f i l i a t e  s h a l l  b e  a  S e n i o r  C r e d i t o r  u n l e s s  i t  h a s  s i g n e d  a  c o u n t e r p a r t  o f

t h e  I n t e r c r e d i t o r  A g r e e m e n t ) .
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S e c t i o n  2 .  I n s o l v e n c y .   U p o n  a n y  p a y m e n t  o r  d i s t r i b u t i o n  o f  a s s e t s  o f
t h e  C o m p a n y  o r  t h e  e s t a t e  c r e a t e d  b y  t h e  c o m m e n c e m e n t  o f  a n y  I n s o l v e n c y

P r o c e e d i n g  ( a s  d e f i n e d  b e l o w ) ,  o f  a n y  k i n d  o r  c h a r a c t e r ,  w h e t h e r  i n  c a s h ,
s e c u r i t i e s  o r  o t h e r  p r o p e r t y ,  t h e  S e n i o r  C r e d i t o r s  s h a l l  f i r s t  b e  e n t i t l e d

t o  r e c e i v e  p a y m e n t  i n  f u l l  o f  a l l  O b l i g a t i o n s  i n  c a s h  b e f o r e  a n y
S u b o r d i n a t e d  C r e d i t o r  s h a l l  b e  e n t i t l e d  t o  r e c e i v e  a n y  p a y m e n t  o r

d i s t r i b u t i o n  o n  a c c o u n t  o f  t h e  S u b o r d i n a t e d  D e b t .   “ I n s o l v e n c y
P r o c e e d i n g ”  m e a n s  a n y  d i s s o l u t i o n ,  w i n d i n g  u p ,  l i q u i d a t i o n ,  a r r a n g e m e n t ,

r e o r g a n i z a t i o n ,  a d  j u s t m e n t ,  p r o t e c t i o n ,  r e l i e f  o r  c o m p o s i t i o n  o f  t h e
C o m p a n y  o r  i t s  d e b t s ,  w h e t h e r  v o l u n t a r y  o r  i n v o l u n t a r y ,  i n  a n y

b a n k r u p t c y ,  i n s o l v e n c y ,  a r r a n g e m e n t ,  r e o r g a n i z a t i o n ,  r e c e i v e r s h i p ,  r e l i e f
o r  o t h e r  s i m i l a r  c a s e  o r  p r o c e e d i n g  u n d e r  a n y  f e d e r a l  o r  s t a t e  b a n k r u p t c y

o r  s i m i l a r  l a w  o r  u p o n  a n  a s s i g n m e n t  f o r  t h e  b e n e f i t  o f  c r e d i t o r s ,  a n y
o t h e r  m a r s h a l i n g  o f  t h e  a s s e t s  a n d  l i a b i l i t i e s  o f  t h e  C o m p a n y  o r

o t h e r w i s e .
 

U p o n  t h e  o c c u r r e n c e  o f  a n y  I n s o l v e n c y  P r o c e e d i n g ,  a n y  p a y m e n t  o r
d i s t r i b u t i o n  o f  a s s e t s  o r  s e c u r i t i e s  o f  t h e  C o m p a n y  o f  a n y  k i n d  o r
c h a r a c t e r ,  w h e t h e r  i n  c a s h ,  p r o p e r t y  o r  s e c u r i t i e s ,  t o  w h i c h  a n y
S u b o r d i n a t e d  C r e d i t o r  w o u l d  b e  e n t i t l e d  s h a l l  b e  m a d e  b y  t h e  C o m p a n y ,  o r
b y  a n y  r e c e i v e r ,  t r u s t e e  i n  b a n k r u p t c y ,  l i q u i d a t i n g  t r u s t e e ,  a g e n t  o r
o t h e r  p e r s o n  m a k i n g  s u c h  p a y m e n t  o r  d i s t r i b u t i o n ,  d i r e c t l y  t o  t h e
C o l l a t e r a l  A g e n t  f o r  a p p l i c a t i o n  t o  t h e  p a y m e n t  i n  f u l l  i n  c a s h  o f  a l l
O b l i g a t i o n s  a f t e r  g i v i n g  e f f e c t  t o  a n y  c o n c u r r e n t  p a y m e n t  o r  d i s t r i b u t i o n
t o  t h e  S e n i o r  C r e d i t o r s .
 

S e c t i o n  3 .  P a y m e n t  o f  S u b o r d i n a t e d  D e b t .   T h e  p a r t i e s  t o  t h i s
A g r e e m e n t  a g r e e  t h a t  p r i o r  t o  t h e  c o m m e n c e m e n t  o f  a n y  I n s o l v e n c y

P r o c e e d i n g ,  t h e  C o m p a n y  m a y  m a k e  p a y m e n t s  t o  t h e  S u b o r d i n a t e d  C r e d i t o r s
w i t h  r e s p e c t  t o  t h e  S u b o r d i n a t e d  D e b t  s o  l o n g  a s  n o  E v e n t  o f  D e f a u l t  ( a s

d e f i n e d  i n  e i t h e r  t h e  2 0 0 0  N o t e  P u r c h a s e  A g r e e m e n t ,  t h e  2 0 0 3  P r i v a t e
S h e l f  A g r e e m e n t ,  2 0 0 9  P r i v a t e  S h e l f  A g r e e m e n t  o r  t h e  C r e d i t  A g r e e m e n t )

e x i s t s  o r  w o u l d  b e  c a u s e d  b y  s u c h  p a y m e n t .   N o t h i n g  i n  t h i s  A g r e e m e n t  i s
i n t e n d e d  t o  o r  s h a l l  i m p a i r ,  a s  b e t w e e n  t h e  C o m p a n y  a n d  e a c h  o f  t h e

S u b o r d i n a t e d  C r e d i t o r s ,  t h e  o b l i g a t i o n  o f  t h e  C o m p a n y ,  w h i c h  i s  a b s o l u t e
a n d  u n c o n d i t i o n a l ,  t o  p a y  a  l l  p r i n c i p a l ,  i n t e r e s t  a n d  o t h e r  a m o u n t s

p a y a b l e  w i t h  r e s p e c t  t o  t h e  S u b o r d i n a t e d  D e b t .
 

S e c t i o n  4 .  P r o h i b i t e d  P a y m e n t s .   T h e  C o m p a n y  a g r e e s  t h a t  i t  w i l l  n o t
m a k e  a n y  p a y m e n t  o f  a n y  o f  t h e  S u b o r d i n a t e d  D e b t ,  o r  t a k e  a n y  o t h e r

a c t i o n ,  i n  c o n t r a v e n t i o n  o f  t h e  p r o v i s i o n s  o f  t h i s  A g r e e m e n t .   A l l
p a y m e n t s  o r  d i s t r i b u t i o n s  u p o n  o r  w i t h  r e s p e c t  t o  t h e  S u b o r d i n a t e d  D e b t

w h i c h  a r e  r e c e i v e d  b y  a n y  S u b o r d i n a t e d  C r e d i t o r  c o n t r a r y  t o  t h e
p r o v i s i o n s  o f  t h i s  A g r e e m e n t  s h a l l  b e  r e c e i v e d  i n  t r u s t  f o r  t h e  b e n e f i t  o f

t h e  S e n i o r  C r e d i t o r s ,  s h a l l  b e  s e g r e g a t e d  f r o m  o t h e r  f u n d s  a n d  p r o p e r t y
h e l d  b y  s u c h  S u b o r d i n a t e d  C r e d i t o r  a n d  s h a l l  b e  f o r t h w i t h  p a i d  o v e r  t o

t h e  C o l l a t e r a l  A g e n t  f o r  t h e  b e n e f i t  o f  t h e  S e n i o r  C r e d i t o r s  i n  t h e  s a m e
f o r m  a s  s o  r e c e i v e d  ( w  i t h  a n y  n e c e s s a r y  e n d o r s e m e n t )  t o  b e  a p p l i e d  ( i n

t h e  c a s e  o f  c a s h )  t o ,  o r  h e l d  a s  c o l l a t e r a l  ( i n  t h e  c a s e  o f  n o n - c a s h
p r o p e r t y  o r  s e c u r i t i e s )  f o r ,  t h e  p a y m e n t  o r  p r e p a y m e n t  o f  t h e  O b l i g a t i o n s

i n  a c c o r d a n c e  w i t h  t h e  t e r m s  o f  t h e  I n t e r c r e d i t o r  A g r e e m e n t .
 

S e c t i o n  5 .  A m e n d m e n t s ,  E t c .   N o  a m e n d m e n t  o r  w a i v e r  o f  a n y  p r o v i s i o n
o f  t h i s  A g r e e m e n t ,  a n d  n o  c o n s e n t  t o  a n y  d e p a r t u r e  b y  a n y  S u b o r d i n a t e d

C r e d i t o r  o r  t h e  C o m p a n y  h e r e f r o m  s h a l l  i n  a n y  e v e n t  b e  e f f e c t i v e  u n l e s s
t h e  s a m e  s h a l l  b e  i n  w r i t i n g  a n d  s i g n e d  b y  t h e  R e q u i r e d  C r e d i t o r s  ( a s

d e f i n e d  i n  t h e  I n t e r c r e d i t o r  A g r e e m e n t ) ,  a n d  t h e n  s u c h  w a i v e r  o r  c o n s e n t
s h a l l  b e  e f f e c t i v e  o n l y  i n  t h e  s p e c i f i c  i n s t a n c e  a n d  f o r  t h e  s p e c i f i c

p u r p o s e  f o r  w h i c h  g i v e n .
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S e c t i o n  6 .  E x p e n s e s .   E a c h  o f  t h e  S u b o r d i n a t e d  C r e d i t o r s  a n d  t h e
C o m p a n y  j o i n t l y  a n d  s e v e r a l l y  a g r e e  u p o n  d e m a n d  t o  p a y  t o  t h e  C o l l a t e r a l

A g e n t  a n d  e a c h  S e n i o r  C r e d i t o r  t h e  a m o u n t  o f  a n y  a n d  a l l  r e a s o n a b l e
e x p e n s e s ,  i n c l u d i n g  t h e  r e a s o n a b l e  f e e s  a n d  e x p e n s e s  o f  i t s  c o u n s e l  a n d

o f  a n y  e x p e r t s  o r  a g e n t s ,  w h i c h  t h e  C o l l a t e r a l  A g e n t  o r  s u c h  S e n i o r
C r e d i t o r  m a y  i n c u r  i n  c o n n e c t i o n  w i t h  t h e  e x e r c i s e  o r  e n f o r c e m e n t  o f  a n y

o f  t h e  r i g h t s  o f  t h e  C o l l a t e r a l  A g e n t  o r  s u c h  S e n i o r  C r e d i t o r  h e r e u n d e r
o r  t h e  f a i l u r e  b y  a n y  S u b o r d i n a t e d  C r e d i t o r  o r  t h e  C o m p a n y  t o  p e r f o r m  o r

o b s e r v e  a n y  o f  t h e  p r o v i s i o n s  h e r e o f .
 

S e c t i o n  7 .  A d d r e s s e s  f o r  N o t i c e s .   A l l  n o t i c e s  a n d  o t h e r
c o m m u n i c a t i o n s  p r o v i d e d  f o r  h e r e u n d e r  s h a l l  b e  i n  w r i t i n g  ( i n c l u d i n g

t e l e c o p i e r )  a n d  m a i l e d ,  t e l e c o p i e d  o r  d e l i v e r e d  t o  i t ,  i f  t o  a n y
S u b o r d i n a t e d  C r e d i t o r ,  a t  c / o  N u  S k i n  E n t e r p r i s e s ,  I n c . ,  O n e  N u  S k i n

P l a z a ,  7 5  W e s t  C e n t e r  S t r e e t ,  P r o v o ,  U t a h  8 4 6 0 1  ( A t t e n t i o n :  G e n e r a l
C o u n s e l ) ;  i f  t o  t h e  C o m p a n y ,  a t  N u  S k i n  E n t e r p r i s e s ,  I n c . ,  O n e  N u  S k i n

P l a z a ,  7 5  W e s t  C e n t e r  S t r e e t ,  P r o v o ,  U t a h  8 4 6 0 1  ( A t t e n t i o n :  G e n e r a l
C o u n s e l ) ;  a n d  i f  t o  t h e  C o l l a t e r a l  A g e n t  o r  a n y  S e n i o r  C r e d i t o r ,  a t  i t s

a d d r e s s  s p e c i f i e d  i n  t h e  I n t e r c r e d i t o r  A g r e e m e n t ,  o r ,  a s  t o  e a c h  p a r t y ,  a t
s u c h  o t h e r  a d d r e s s  a s  s h a l l  b e  d e s i g n a t e d  b y  s u c h  p a r t y  i n  a  w r i t t e n

n o t i c e  t o  e a c h  o t h e r  p a r t y .   A l l  s u c h  n o t i c e s  a n d  o t h e r  c o m m u n i c a t i o n s
s h a l l ,  w h e n  m a i l e d ,  b e  e f f e c t i v e  f o u r  b u s i n e s s  d a y s  a f t e r  d e p o s i t e d  i n  t h e

m a i l s ,  w h e n  s e n t  b y  f a c s i m i l e ,  b e  e f f e c t i v e  w h e n  s e n t  a n d  e l e c t r o n i c
c o n f i r m a t i o n  o f  r e c e i p t  i s  r e c e i v e d ,  o r  w h e n  d e l i v e r e d ,  r e s p e c t i v e l y .

 
S e c t i o n  8 .  N o  W a i v e r ;  R e m e d i e s .   N o  f a i l u r e  o n  t h e  p a r t  o f  t h e

C o l l a t e r a l  A g e n t  o r  a n y  S e n i o r  C r e d i t o r  t o  e x e r c i s e ,  a n d  n o  d e l a y  i n
e x e r c i s i n g ,  a n y  r i g h t  h e r e u n d e r  s h a l l  o p e r a t e  a s  a  w a i v e r  t h e r e o f ;  n o r

s h a l l  a n y  s i n g l e  o r  p a r t i a l  e x e r c i s e  o f  a n y  r i g h t  h e r e u n d e r  p r e c l u d e  a n y
o t h e r  o r  f u r t h e r  e x e r c i s e  t h e r e o f  o r  t h e  e x e r c i s e  o f  a n y  o t h e r  r i g h t .   T h e

r e m e d i e s  h e r e i n  p r o v i d e d  a r e  c u m u l a t i v e  a n d  n o t  e x c l u s i v e  o f  a n y
r e m e d i e s  p r o v i d e d  b y  l a w .

 
S e c t i o n  9 .  C o n t i n u i n g  A g r e e m e n t ;  A s s i g n m e n t s  b y  S e n i o r

C r e d i t o r s .   T h i s  A g r e e m e n t  i s  a  c o n t i n u i n g  a g r e e m e n t  a n d  s h a l l  ( i )  r e m a i n
i n  f u l l  f o r c e  a n d  e f f e c t  u n t i l  t h e  p a y m e n t  i n  f u l l  o f  t h e  O b l i g a t i o n s ,  ( i i )

b e  b i n d i n g  u p o n  e a c h  o f  t h e  S u b o r d i n a t e d  C r e d i t o r s ,  t h e  C o m p a n y  a n d
t h e i r  r e s p e c t i v e  s u c c e s s o r s  a n d  a s s i g n s ,  a n d  ( i i i )  i n u r e  t o  t h e  b e n e f i t

o f ,  a n d  b e  e n f o r c e a b l e  b y  t h e  C o l l a t e r a l  A g e n t  a n d  t h e  S e n i o r  C r e d i t o r s
a n d  t h e i r  r e s p e c t i v e  s u c c e s s o r s ,  t r a n s f e r e e s  a n d  a s s i g n s .   W i t h o u t

l i m i t i n g  t h e  g e n e r a l i t y  o f  t h e  f o r e g o i n g  c l a u s e  ( i i i ) ,  a n y  S e n i o r  C r e d i t o r
m a y  a s s i g n  o r  o t h e r w i s e  t r a n s f e r  a l l  o r  a n y  p o r t i o n  o f  i t s  r i g h t s  a n d

o b l i g a t i o n s  u n d e r  a n y  S e  n i o r  L o a n  D o c u m e n t  ( a s  d e f i n e d  i n  t h e
I n t e r c r e d i t o r  A g r e e m e n t ;  a n d  w h i c h ,  f o r  t h e  a v o i d a n c e  o f  d o u b t ,  i n c l u d e s

t h e  2 0 0 9  P r i v a t e  S h e l f  A g r e e m e n t  a n d  o t h e r  t r a n s a c t i o n  d o c u m e n t s  r e l a t e d
t h e r e t o ) ,  t o  a n y  o t h e r  p e r s o n  o r  e n t i t y ,  a n d  s u c h  o t h e r  p e r s o n  o r  e n t i t y

s h a l l  t h e r e u p o n  b e c o m e  v e s t e d  w i t h  a l l  r i g h t s  i n  r e s p e c t  t h e r e o f  g r a n t e d
t o  s u c h  S e n i o r  C r e d i t o r  h e r e i n  o r  o t h e r w i s e .

 
S e c t i o n  1 0 .  G o v e r n i n g  L a w .   T h i s  A g r e e m e n t  s h a l l  b e  g o v e r n e d  b y ,  a n d

c o n s t r u e d  i n  a c c o r d a n c e  w i t h ,  t h e  l a w s  o f  t h e  S t a t e  o f  N e w  Y o r k  e x c l u d i n g
c h o i c e - o f - l a w  p r i n c i p l e s  o f  t h e  l a w  o f  s u c h  S t a t e  ( o t h e r  t h a n  S e c t i o n  5 -

1 4 0 1  o f  t h e  N e w  Y o r k  G e n e r a l  O b l i g a t i o n s  L a w )  t h a t  w o u l d  r e q u i r e  t h e
a p p l i c a t i o n  o f  t h e  l a w s  o f  a  j u r i s d i c t i o n  o t h e r  t h a n  s u c h  S t a t e . .
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S e c t i o n  1 1 .  W a i v e r  o f  A c c e p t a n c e .   T h e  S u b o r d i n a t e d  C r e d i t o r s  a n d  t h e
C o m p a n y  w a i v e  a c c e p t a n c e  h e r e o f  b y  t h e  C o l l a t e r a l  A g e n t  a n d  a n y  S e n i o r

C r e d i t o r  a n d  a g r e e  t h a t  t h i s  A g r e e m e n t  s h a l l  b e c o m e  e f f e c t i v e
i m m e d i a t e l y  u p o n  t h e  s i g n i n g  h e r e o f .

 
S e c t i o n  1 2 .  W a i v e r  o f  J u r y  T r i a l .   E a c h  p a r t y  h e r e t o ,  a n d  e a c h  o f  t h e

C o l l a t e r a l  A g e n t  a n d  e a c h  S e n i o r  C r e d i t o r  b y  i t s  a c c e p t a n c e  o f  t h e
b e n e f i t s  h e r e o f ,  i r r e v o c a b l y  w a i v e s  a l l  r i g h t  t o  t r i a l  b y  j u r y  i n  a n y

a c t i o n ,  p r o c e e d i n g  o r  c o u n t e r c l a i m  ( w h e t h e r  b a s e d  o n  c o n t r a c t ,  t o r t  o r
o t h e r w i s e )  a r i s i n g  o u t  o f  o r  r e l a t i n g  t o  t h i s  A g r e e m e n t  o r  t h e

t r a n s a c t i o n s  c o n t e m p l a t e d  h e r e b y .
 

S e c t i o n  1 3 .  R e p l a c e m e n t  o f  E x i s t i n g  S u b o r d i n a t i o n  A g r e e m e n t .   T h i s
A g r e e m e n t  r e p l a c e s  a n d  s u p e r s e d e s  i n  i t s  e n t i r e t y  t h e  E x i s t i n g

S u b o r d i n a t i o n  A g r e e m e n t .
 

 
[ S i g n a t u r e  p a g e s  f o l l o w ]

 

 
 

 



 

I N  W I T N E S S  W H E R E O F ,  t h e  S u b o r d i n a t e d  C r e d i t o r s  a n d  t h e  C o m p a n y  e a c h
h a s  c a u s e d  t h i s  A g r e e m e n t  t o  b e  d u l y  e x e c u t e d  a n d  d e l i v e r e d  b y  i t s  d u l y
a u t h o r i z e d  o f f i c e r  a s  o f  t h e  d a t e  f i r s t  a b o v e  w r i t t e n .
 

S u b o r d i n a t e d  C r e d i t o r s :
 
N U  S K I N  E N T E R P R I S E S  H O N G  K O N G ,
I N C . ,
a  D e l a w a r e  c o r p o r a t i o n
N U  S K I N  I N T E R N A T I O N A L ,  I N C . ,
a  U t a h  c o r p o r a t i o n
N U  S K I N  T A I W A N ,  I N C . ,
a  U t a h  c o r p o r a t i o n
N U  S K I N  E N T E R P R I S E S  U N I T E D
S T A T E S ,  I N C . ,  a  D e l a w a r e
c o r p o r a t i o n
N U  S K I N  A S I A  I N V E S T M E N T ,  I N C . ,
a  D e l a w a r e  c o r p o r a t i o n
N S E  P R O D U C T S ,  I N C . ,
a  D e l a w a r e  c o r p o r a t i o n
 
 
B y :  
 N a m e :

T i t l e :
 
 
N U  S K I N  J A P A N  C O . ,  L T D . ,
a  J a p a n e s e  c o r p o r a t i o n
 
 
B y :  
 N a m e :

T i t l e :
 
 
N S E  K O R E A  L T D . ,
a  K o r e a n  c o r p o r a t i o n
 
 
B y :  
 N a m e :

T i t l e :
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C o m p a n y :
 
N U  S K I N  E N T E R P R I S E S ,  I N C . ,
a  D e l a w a r e  c o r p o r a t i o n
 
 
B y :  
 N a m e :

T i t l e :
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S E T T L E M E N T  A N D  R E L E A S E  A G R E E M E N T

T H I S  S E T T L E M E N T  A N D  R E L E A S E  A G R E E M E N T  i s  e n t e r e d  i n t o  i n  P r o v o ,
U t a h ,  b y  a n d  b e t w e e n  N u  S k i n  E n t e r p r i s e s ,  I n c . ,  7 5  W e s t  C e n t e r  S t r e e t ,
P r o v o ,  U t a h  8 4 6 0 1 ,  a n d  A s h o k  P a h w a .

P a r t i e s

1 .            N u  S k i n  o r  C o m p a n y .  A s  u s e d  h e r e i n ,  N u  S k i n  o r  C o m p a n y
s h a l l  m e a n  a n d  r e f e r  t o  N u  S k i n  E n t e r p r i s e s ,  I n c . ,  o r  a n y  a f f i l i a t e  o f  N u
S k i n  E n t e r p r i s e s ,  I n c .  A f f i l i a t e  m e a n s  a n y  p e r s o n  o r  e n t i t y  t h a t  c o n t r o l s ,
i s  c o n t r o l l e d  b y  o r  i s  u n d e r  c o m m o n  c o n t r o l  w i t h  N u  S k i n  E n t e r p r i s e s ,
I n c . ,  i n c l u d i n g ,  w i t h o u t  l i m i t a t i o n s ,  a n y  d i r e c t  o r  i n d i r e c t  p a r e n t  o r
s u b s i d i a r y  o f  N u  S k i n  E n t e r p r i s e s ,  I n c . ,  o r  a n y  o f f i c e r ,  d i r e c t o r ,
s h a r e h o l d e r ,  e m p l o y e e ,  o r  a g e n t  o f  N u  S k i n  E n t e r p r i s e s ,  I n c . ,  o r  o f  a n y
p a r e n t  o r  s u b s i d i a r y  o f  N u  S k i n  E n t e r p r i s e s ,  I n c .

2 .             E m p l o y e e .  A s  u s e d  h e r e i n ,  E m p l o y e e  s h a l l  m e a n  a n d  r e f e r
t o  A s h o k  P a h w a .

B a c k g r o u n d

E m p l o y e e  w a s  h i r e d  o n  J u n e  9 ,  2 0 0 8  a n d  h a s  b e e n  a n  a t - w i l l  e m p l o y e e  o f
N u  S k i n  s i n c e  t h a t  d a t e .  O n  M a r c h  3 1 ,  2 0  I 0 ,  t h e  r e l a t i o n s h i p  e n d e d .  A s
E m p l o y e e  a n d  N u  S k i n  s e v e r  t h e i r  e m p l o y m e n t  r e l a t i o n s h i p ,  t h e y  m u t u a l l y
a g r e e  i t  i s  i n  t h e  b e s t  i n t e r e s t s  o f  b o t h  t o  e n t e r  i n t o  a  m u t u a l
u n d e r s t a n d i n g ,  s e t t l e  a n d  c o m p r o m i s e  o f  a l l  c l a i m s  a n d  d i s p u t e s ,  i f  a n y ,
b e t w e e n  t h e m .

A g r e e m e n t

N o w ,  t h e r e f o r e ,  i n  c o n s i d e r a t i o n  o f  t h e  f o r e g o i n g ,  t h e  m u t u a l  p r o m i s e s
a n d  c o v e n a n t s  s e t  f o r t h  h e r e i n ,  a n d  f o r  o t h e r  g o o d  a n d  v a l u a b l e
c o n s i d e r a t i o n ,  t h e  r e c e i p t ,  a d e q u a c y ,  a n d  l e g a l  s u f f i c i e n c y  o f  w h i c h  a r e
h e r e b y  a c k n o w l e d g e d ,  t h e  p a r t i e s  m u t u a l l y  a g r e e  a s  f o l l o w s :

1 .            W i t h i n  5  b u s i n e s s  d a y s  o f  t h e  e f f e c t i v e  d a t e  o f  t h i s
A g r e e m e n t ,  N u  S k i n  a g r e e s  t o  p a y  i n  a  l u m p  s u m  t o  E m p l o y e e  a  s e v e r a n c e
p a y m e n t  o f  $ 2 7 5 , 0 0 0 ,  l e s s  ( a )  a l l  a p p l i c a b l e  w i t h h o l d i n g  t a x e s ,  ( b )  o t h e r
a p p l i c a b l e  d e d u c t i o n s ,  ( c )  a n d  $ 2 , 5 2 6 . 1 4  c o n s i s t i n g  o f  p r e  p a i d  p l a n e
t i c k e t s  t h a t  w i l l  n o w  b e  f o r  e m p l o y e e ' s  p e r s o n a l  u s e .  I n  a d d i t i o n  t o  t h e
$ 2 7 5 , 0 0 0  s e v e r a n c e  p a y m e n t ,  N u  S k i n  w i l l  a l s o  p a y  t h e  r e m a i n i n g  $ 2 5 , 0 0 0
o f  e m p l o y e e ' s  s i g n i n g  b o n u s  ( s e e  o f f e r  l e t t e r )  t h a t  h a d  b e e n  w i t h h e l d  a s
a  p o t e n t i a l  o f f s e t  f o r  t h e  r e l o c a t i o n  b e n e f i t  t i e d  t o  t h e  s a l e  o f
E m p l o y e e ' s  h o m e .  E m p l o y e e  e x p r e s s l y  a g r e e s  t h a t  h e  s h a l l  h a v e  n o  f u r t h e r
r i g h t  t o  a n y  r e l o c a t i o n  b e n e f i t s  w h e t h e r  s p e c i f i e d  i n  h i s  o f f e r  l e t t e r  o  r
o t h e r w i s e .  E x c e p t  a s  e x p r e s s l y  s e t  f o r t h  i n  t h i s  A g r e e m e n t ,  o r  i n  a
s p e c i f i c  p l a n  d o c u m e n t  ( e . g .  4 0 1 ( k )  p l a n  e t c . ,  s t o c k  o p t i o n  p l a n  e t c . ) ,
E m p l o y e e  s h a l l  n o t  b e  e n t i t l e d  t o  a n y  f u r t h e r  c o m p e n s a t i o n  o r  b e n e f i t s
f r o m  N u  S k i n .

 
 



 

2 .            I n  c o n s i d e r a t i o n  f o r  t h e  a m o u n t s  a n d  s t a t e m e n t s  s e t  f O l t h
i n  P a r a g r a p h  I  h e r e o f ,  E m p l o y e e ,  a l l  p e r s o n s  a n d  e n t i t i e s  c l a i m i n g  b y ,
t h r o u g h ,  o r  u n d e r  E m p l o y e e ,  h e r e b y  c o m p l e t e l y  r e l e a s e s  N u  S k i n  f r o m  a l l
c l a i m s ,  c h a r g e s ,  d e m a n d s ,  g r i e v a n c e s ,  a n d / o r  c a u s e s  o f  a c t i o n  w h i c h
E m p l o y e e  h a d ,  h a s ,  o r  m a y  c l a i m  t o  h a v e  b a s e d  o n ,  a r i s i n g  f r o m ,  o r
r e l a t i n g  t o  E m p l o y e e ' s  e m p l o y m e n t  w i t h  N u  S k i n  o r  t h e  t e r m i n a t i o n
t h e r e o f ,  i n c l u d i n g ,  w i t h o u t  l i m i t a t i o n ,  a n y  c l a i m s ,  c h a r g e s ,  d e m a n d s ,
g r i e v a n c e s ,  a n d / o r  c a u s e s  o f  a c t i o n  u n d e r :

( a )            T i t l e  V I I  o f  t h e  C i v i l  R i g h t s  A c t s  o f  1 9 6 4  a n d  1 9 9 1 ,  a s
a m e n d e d ,  w h i c h  p r o h i b i t  d i s c r i m i n a t i o n  o n  t h e  b a s i s  o f  r a c e ,  c o l o r ,  s e x ,
r e l i g i o n ,  o r  n a t i o n a l  o r i g i n ;

( b )            S e c t i o n  1 9 8 1  o f  t h e  C i v i l  R i g h t s  A c t  o f  1 8 6 6 ,  w h i c h
p r o h i b i t s  d i s c r i m i n a t i o n  o n  t h e  b a s i s  o f  r a c e ;

( c )            T h e  E m p l o y e e  R e t i r e m e n t  I n c o m e  S e c u r i t y  A c t  a s  o f  t h e
e f f e c t i v e  d a t e  o f  t h i s  a g r e e m e n t ;

( d )            a n y  s t a t e  l a w s  a g a i n s t  d i s c r i m i n a t i o n ;

( e )            a n y  o t h e r  f e d e r a l ,  s t a t e ,  o r  l o c a l  s t a t u t e  o r  c o m m o n  l a w
r e l a t i n g  t o  e m p l o y m e n t ;  o r

T h e  f o r e g o i n g  r e l e a s e  a l s o  i n c l u d e s ,  w i t h o u t  l i m i t a t i o n ,  r e l e a s e  o f  a n y
c l a i m s  f o r  w r o n g f u l  d i s c h a r g e ,  b r e a c h  o f  e x p r e s s  o r  i m p l i e d  c o n t r a c t  o f
e m p l o y m e n t ,  e m p l o y m e n t - r e l a t e d  t o r t s ,  p e r s o n a l  i n j u r y  ( w h e t h e r  p h y s i c a l
o r  m e n t a l ) ,  o r  a n y  o t h e r  c l a i m s  i n  a n y  w a y  r e l a t e d  t o  E m p l o y e e ' s
e m p l o y m e n t  w i t h  o r  s e p a r a t i o n  f r o m  N u  S k i n .  E m p l o y e e  a c k n o w l e d g e s  a n d
a g r e e s  t h a t  E m p l o y e e  h a s  n o t  b e e n  d i s c r i m i n a t e d  a g a i n s t  i n  a n y  m a n n e r
p r o h i b i t e d  b y  l a w  d u r i n g  E m p l o y e e ' s  e m p l o y m e n t  w i t h  N u  S k i n  o r  w i t h
r e g a r d  t o  E m p l o y e e ' s  s e p a r a t i o n  f r o m  e m p l o y m e n t  w i t h  N u  S k i n .

N o t w i t h s t a n d i n g  t h e  f o r e g o i n g ,  E m p l o y e e  d o e s  n o t  w a i v e  a n y  r i g h t s  t o
u n e m p l o y m e n t  i n s u r a n c e  b e n e f i t s  o r  w o r k e r ' s  c o m p e n s a t i o n  b e n e f i t s .
E m p l o y e e  f u r t h e r  u n d e r s t a n d s  t h a t  n o t h i n g  i n  t h i s  P a r a g r a p h  2  p r o h i b i t s
E m p l o y e e  f r o m  p a y i n g  C O B R A  p r e m i u m s  t o  m a i n t a i n  E m p l o y e e ' s
p a r t i c i p a t i o n  i n  N u  S k i n ' s  g r o u p  h e a l t h  p l a n  t o  t h e  e x t e n t  a l l o w e d  b y  l a w
a n d  s u b j e c t  t o  t h e  t e r m s ,  c o n d i t i o n s ,  a n d  l i m i t a t i o n s  s e t  f o r t h  i n  N u
S k i n ' s  g r o u p  h e a l t h  p l a n .

E m p l o y e e  w i l l  c o n t i n u e  t o  b e  c o v e r e d  b y  N u  S k i n ' s  m e d i c a l  a n d  d e n t a l
b e n e f i t s  t h r o u g h  t h e  l a s t  d a y  o f  t h e  m o n t h  i n  w h i c h  t h e  e m p l o y m e n t
t e r m i n a t e s .  E x c e p t  a s  e x p r e s s l y  s e t  f o r t h  h e r e i n ,  a l l  e m p l o y e e  b e n e f i t s
a v a i l a b l e  t o  E m p l o y e e  u n d e r  c u r r e n t  p o l i c i e s  o f  N u  S k i n  w i l l  c e a s e  a t
1 1 : 5 9  p . m .  o n  M a r c h  3 1 ,  2 0 1 0 .

3 .            E m p l o y e e  a c k n o w l e d g e s  t h a t  E m p l o y e e  i s  w a i v i n g  a n d
r e l e a s i n g  a n y  r i g h t s  E m p l o y e e  m a y  h a v e  u n d e r  t h e  A g e  D i s c r i m i n a t i o n  i n
E m p l o y m e n t  A c t  o f  1 9 6 7  ( " A D E A " )  a n d  t h a t  t h i s  w a i v e r  a n d  r e l e a s e  i s
k n o w i n g  a n d  v o l u n t a r y  E m p l o y e e  a n d  N u  S k i n  a g r e e  t h a t  t h i s  w a i v e r  a n d
r e l e a s e  d o e s  n o t  a p p l y  t o  a n y  r i g h t s  o r  c l a i m s  t h a t  m a y  a r i s e  u n d e r  A D E A
a f t e r  t h e  e f f e c t i v e  d a t e  o f  t h i s  A g r e e m e n t .  E m p l o y e e  a c k n o w l e d g e s  t h a t
t h e  c o n s i d e r a t i o n  g i v e n  f o r  t h i s  w a i v e r  a n d  r e l e a s e  a g r e e m e n t  i s  i n
a d d i t i o n  t o  a n y t h i n g  o f  v a l u e  t o  w h i c h  E m p l o y e e  w a s  a l r e a d y  e n t i t l e d .
E m p l o y e e  f u r t h e r  a c k n o w l e d g e s  t h a t  E m p l o y e e  h a s  b e e n  a d v i s e d  b y  t h i s
w r i t i n g  t h a t :

 
 
 

 
 



 

a .   E m p l o y e e  s h o u l d  c o n s u l t  w i t h  a n  a t t o r n e y  p r i o r  t o  e x e c u t i n g  t h i s
A g r e e m e n t ;

 
b .   E m p l o y e e  h a s  a t  l e a s t  t w e n t y - o n e  ( 2 1 )  d a y s  w i t h i n  w h i c h  t o  c o n s i d e r

t h i s  A g r e e m e n t ,  a l t h o u g h  E m p l o y e e  m a y  a c c e p t  t h e  t e r m s  o f  t h i s
A g r e e m e n t  a t  a n y  t i m e  w i t h i n  t h o s e  2 1  d a y s ;

 
 

c .   E m p l o y e e  h a s  a t  l e a s t  s e v e n  ( 7 )  d a y s  f o l l o w i n g  t h e  e x e c u t i o n  o f
t h i s  A g r e e m e n t  b y  t h e  p a r t i e s  t o  r e v o k e  t h i s  A g r e e m e n t ;  a n d

 
d .   t h i s  A g r e e m e n t  w i l l  n o t  b e  e f f e c t i v e  u n t i l  t h e  r e v o c a t i o n  p e r i o d  h a s

e x p i r e d .
  

4 .            E m p l o y e e  a c k n o w l e d g e s  t h a t  N u  S k i n  d o e s  n o t  h a v e  a  f o r m a l
s e v e r a n c e  p o l i c y  a n d  t h a t  N u  S k i n  h a s  n o  o b l i g a t i o n  t o  p a y  s e v e r a n c e  t o
E m p l o y e e  e x c e p t  a s  r e q u i r e d  b y  t h i s  A g r e e m e n t .

5 .            E m p l o y e e  i s  r e m i n d e d  t h a t  t h e  K e y - E m p l o y e e  C o v e n a n t s
A g r e e m e n t  o r  E m p l o y e e  C o v e n a n t s  A g r e e m e n t ,  w h i c h e v e r  i s  a p p l i c a b l e ,
s i g n e d  b y  E m p l o y e e  w i l l  r e m a i n  i n  f o r c e  f o l l o w i n g  t e 1 1 1 1 i n a t i o n  o f
e m p l o y m e n t .  E m p l o y e e  a c k n o w l e d g e s  t h a t  N u  S k i n  i s  e l e c t i n g  t o  e n f o r c e
t h e  n o n - c o m p e t e  c o v e n a n t  s e t  f o r t h  i n  t h e  K e y - E m p l o y e e  C o v e n a n t s
A g r e e m e n t  a n d  t h a t  t h e  s e v e r a n c e  p a y m e n t  s e t  f o r t h  i n  p a r a g r a p h  I  i s
i n c l u s i v e  o f  t h e  p a y m e n t  r e q u i r e d  t o  b e  m a d e  u n d e r  t h e  n o n - c o m p e t e
c o v e n a n t .  E m p l o y e e  a c k n o w l e d g e s  a n d  a g r e e s  t h a t  N u  S k i n  i s  n o t  r e q u i r e d
t o  m a k e  a n y  f u r t h e r  p a y m e n t  ( o t h e r  t h a n  t h e  s e v e r a n c e  p a y m e n t  r e f e r e n c e d
a b o v e )  i n  o r d e r  t o  e n f o r c e  t h e  n o n - c o m p e t e  c o v e n a n t .  E m p l o y e e
a c k n o w l e d g e s  t h a t  t h e  a d d i t i o n a l  p r o v i s i o n s  o f  t h e  K e y - E m p l o y e e
C o v e n a n t s  A g r e e m e n t  w i l l  a l s o  r e m a i n  i n  e f f e c t  f o l l  o w i n g  t e r m i n a t i o n  o f
e m p l o y m e n t .  I n c l u d i n g ,  b u t  n o t  l i m i t e d  t o ,  t h e  f o l l o w i n g  c l a u s e s :

 a C o n f i d e n t i a l i t y  I n f o r m a t i o n :  E m p l o y e e  a c k n o w l e d g e s  t h a t  d u r i n g  t h e
t e r m  o f  e m p l o y m e n t  w i t h  C o m p a n y  h e  o r  s h e  m a y  d e v e l o p ,  l e a r n  a n d  b e
e x p o s e d  t o  i n f o r m a t i o n  a b o u t  C o m p a n y  a n d  i t s  b u s i n e s s ,  i n c l u d i n g  b u t
n o t  l i m i t e d  t o  f o r m u l a s ,  b u s i n e s s  p l a n s ,  f i n a n c i a l  d a t a ,  v e n d o r
l i s t s ,  p r o d u c t  a n d  m a r k e t i n g  p l a n s ,  d i s t r i b u t o r  l i s t s  a n d  t r a i n i n g  i n
C o m p a n y ' s  m a n n e r  o f  d o i n g  b u s i n e s s  i n  b o t h  p r o d u c t  c a t e g o r i e s  a n d
d i r e c t  s e l l i n g  a n d  m u l t i - l e v e l  m a r k e t i n g  s t r a t e g i e s ,  a n d  o t h e r  t r a d e
s e c r e t s  w h i c h  i n f o r m a t i o n  i s  s e c r e t ,  c o n f i d e n t i a l  a n d  v i t a l  t o
t h e   c o n t i n u e d  s u c c e s s  o f  C o m p a n y  ( " C o n f i d e n t i a l  I n f o r m a t i o n " ) .
E m p l o y e e  a g r e e s  t h a t  h e  o r  s h e  w i l l  n o t  a t  a n y  t i m e  ( w h e t h e r  d u r i n g
e m p l o y m e n t  o r  a f t e r  t e r m i n a t i o n  o f  e m p l o y m e n t  w i t h  C o m p a n y ) ,
w i t h o u t  t h e  e x p r e s s  w r i t t e n  c o n s e n t  o f  C o m p a n y ,  d i s c l o s e ,  c o p y ,
r e t a i n ,  r e m o v e  f r o m  C o m p a n y ' s  p r e m i s e s  o r  m a k e & #  1 6 0 ;  a n y  u s e  o f
s u c h  C o n f i d e n t i a l  I n f o r m a t i o n  e x c e p t  a s  m a y  b e  r e q u i r e d  i n  t h e
c o u r s e  o f  h i s  o r  h e r  e m p l o y m e n t  w i t h  C o m p a n y .

 
 b N o n - S o l i c i t a t i o n :  E m p l o y e e  s h a l l  n o t  i n  a n y  w a y ,  d i r e c t l y  o r

i n d i r e c t l y ,  a t  a n y  t i m e  d u r i n g  e m p l o y m e n t  o r  w i t h i n  t w o  ( 2 )  y e a r s
a f t e r  e i t h e r  a  v o l u n t a r y  o r  i n v o l u n t a r y   e m p l o y m e n t  t e r m i n a t i o n :  ( a )
s o l i c i t ,  d i v e 1 1 ,  o r  t a k e  a w a y  C o m p a n y ' s  d i s t r i b u t o r s ;  ( b )  s o l i c i t  i n
a n y  m a n n e r  C o m p a n y ' s  e m p l o y e e s ,  o r  v e n d o r s ;  o r  ( c )  a s s i s t  a n y  o t h e r
p e r s o n  i n  a n y  m a n n e r  o f  p e r s o n s  i n  a n  a t t e m p t  t o  d o  a n y  o f  t h e
f o r e g o i n g .

 
 
 
 

 



 
 

 
 c . N o n - D i s p a r a g e m e n t :  E m p l o y e e  s h a l l  n o t  i n  a n y  w a y ,  d i r e c t l y  o r

i n d i r e c t l y ,  a t  a n y  t i m e  d u r i n g  e m p l o y m e n t  o r  a f t e r  e i t h e r  v o l u n t a r y
o r  i n v o l u n t a r y  e m p l o y m e n t  t e r m i n a t i o n ,  c o m m e r c i a l l y  d i s p a r a g e
C o m p a n y ,  C o m p a n y  p r o d u c t s ,  o r  C o m p a n y  D i s t r i b u t o r s  i n c l u d i n g  a n y
c o n t a c t  w i t h  D i s t r i b u t o r s  w i t h  t h e  p u r p o s e  o f  d i m i n i s h i n g  t h e
r e p u t a t i o n  o f  t h e  C o m p a n y  o r  a n y  o f  i t s  e m p l o y e e s ,  o r  e n c o u r a g i n g
a n y  D i s t r i b u t o r  n o t  t o  d e a l  w i t h  t h e  C o m p a n y  o r  a n y  o f  i t s
e m p l o y e e s .

 d . N o n - E n d o r s e m e n t :  E m p l o y e e  s h a l l  n o t  i n  a n y  w a y ,  d i r e c t l y  o r
i n d i r e c t l y ,  a t  a n y  t i m e  d u r i n g  e m p l o y m e n t  o r  w i t h i n  o n e  ( I )  y e a r
a f t e r  e i t h e r  v o l u n t a r y  o r  i n v o l u n t a r y  e m p l o y m e n t  t e r m i n a t i o n
e n d o r s e  a n y  p r o d u c t  t h a t  c o m p e t e s  w i t h  p r o d u c t s  o f  C o m p a n y ,
p r o m o t e  o r  s p e a k  o n  b e h a l f  o f  a n y  c o m p a n y  w h o s e  p r o d u c t s  c o m p e t e
w i t h  t h o s e  o f  C o m p a n y ,  a l l o w  E m p l o y e e ' s  n a m e  o r  l i k e n e s s  t o  b e  u s e d
i n  a n y  w a y  t o  p r o m o t e  a n y  c o m p a n y  o r  p r o d u c t  t h a t  c o m p e t e s  w i t h
p r o d u c t s  o f  C o m p a n y .

6 .            A t  t h e  t i m e  o f  t e r m i n a t i o n  o f  e m p l o y m e n t ,  E m p l o y e e  s h a l l
r e t u r n  t o  N u  S k i n  a l l  c o n f i d e n t i a l  i n f o r m a t i o n ,  c o m p u t e r s ,  l a p t o p s ,  c e l l
p h o n e s ,  a n d  a l l  o t h e r  e q u i p m e n t  o r  m a t e r i a l s  o w n e d  b y  N u  S k i n  i n  t h e
p o s s e s s i o n  o f  E m p l o y e e .

7 .            E m p l o y e e  p r o m i s e s  n o t  t o  f i l e  o r  a l l o w  t o  b e  f i l e d  o n
E m p l o y e e ' s  b e h a l f  a n y  l a w s u i t ,  c h a r g e ,  o r  c o m p l a i n t  a g a i n s t  N u  S k i n
r e g a r d i n g  t h e  c l a i m s  r e l e a s e d  i n  P a r a g r a p h  2  a n d  3  a b o v e .

8 .            T h i s  A g r e e m e n t  i s  a  n e g o t i a t e d  s e t t l e m e n t  o f  a l l  c l a i m s ,
c h a r g e s ,  d e m a n d s ,  g r i e v a n c e s ,  a n d / o r  c a u s e s  o f  a c t i o n ,  i f  a n y ,  b e t w e e n
t h e  p a r t i e s .  T h i s  A g r e e m e n t  d o e s  n o t  c o n s t i t u t e  a n  a d m i s s i o n  b y  N u  S k i n ,
a n d  N u  S k i n  s p e c i f i c a l l y  d e n i e s  t h a t  N u  s k i n  h a s  v i o l a t e d  a n y  c o n t r a c t ,
l a w ,  o r  r e g u l a t i o n  o r  t h a t  i t  h a s  d i s c r i m i n a t e d  a g a i n s t  E m p l o y e e  o r
o t h e r w i s e  i n f r i n g e d  u p o n  E m p l o y e e ' s  r i g h t s  a n d  p r i v i l e g e s  o r  d o n e  a n y
o t h e r  w r o n g f u l  a c t .

9 .            T h i s  A g r e e m e n t  i s  c o n f i d e n t i a l  i n f o r m a t i o n  o w n e d  b y  N u
S k i n .  N o  p a r t y  m a y  d i s c l o s e  t h e  c o n t e n t s  o f  t h i s  A g r e e m e n t  e x c e p t  t o  t h e
e x t e n t  r e q u i r e d  b y  l a w .  N o t w i t h s t a n d i n g  t h e  f o r e g o i n g ,  e m p l o y e e  m a y
d i s c l o s e  t h e  t e r m s  o f  t h e  A g r e e m e n t  t o  E m p l o y e e ' s  a t t o r n e y  o r  t o
E m p l o y e e ' s  i m m e d i a t e  f a m i l y  ( s p o u s e  a n d  c h i l d r e n ) .  I f  E m p l o y e e  d i s c l o s e s
t h e  t e r m s  o f  t h i s  A g r e e m e n t  t o  E m p l o y e e ' s  a t t o r n e y  o r  t o  E m p l o y e e ' s
i m m e d i a t e  f a m i l y ,  E m p l o y e e  w i l l  a d v i s e  t h e m  t h a t  t h e y  m u s t  n o t  d i s c l o s e
t h e  t e r m s  o f  t h i s  A g r e e m e n t  e x c e p t  t o  t h e  e x t e n t  r e q u i r e d  b y  l a w .

1 0 .            I f  E m p l o y e e  v i o l a t e s  o r  b r e a c h e s  t h i s  A g r e e m e n t ,  t h e n
t h i s  A g r e e m e n t  s h a l l  r e m a i n  i n  f u l l  f o r c e  a n d  e f f e c t  e x c e p t  t h a t  N u  S k i n
w i l l  b e  e n t i t l e d  t o  r e c o v e r  f r o m  E m p l o y e e  t h e  m o n i e s  p a i d  p u r s u a n t  t o
P a r a g r a p h  1  a b o v e ,  a t t o r n e y ’ s  f e e s  a n d  a n y  o t h e r  r e m e d y  a v a i l a b l e  t o  N u
S k i n  p u r s u a n t  t o  t h i s  a g r e e m e n t  o r  o t h e r w i s e .

 
 
 
 

 
 



 

1 1 .            S h o u l d  E m p l o y e e  r e t u r n  t o  w o r k  f o r  t h e  C o m p a n y  p r i o r  t o
t h e  e l a p s e  o f  t i m e  b e i n g  c o m p e n s a t e d  f o r  u n d e r  t h i s  A g r e e m e n t ,  t h e r e  w i l l
b e  a  p r o - r a t a  r e t u r n  o f  s u c h  s e v e r a n c e  p a y m e n t  i n  a  l u m p  s u m  b y  t h e
E m p l o y e e  t o  t h e  C o m p a n y  b e f o r e  a n y  r e - e m p l o y m e n t  w i l l  b e  p e r m i t t e d  t o
t a k e  p l a c e .

1 2 .            T h e  p r o v i s i o n s  o f  t h i s  A g r e e m e n t  a r e  s e v e r a b l e .  S h o u l d
a n y  p r o v i s i o n  h e r e o f  b e  v o i d a b l e  o r  u n e n f o r c e a b l e  u n d e r  a p p l i c a b l e  l a w ,
s u c h  v o i d a b l e ,  o r  u n e n f o r c e a b l e  p r o v i s i o n  s h a l l  n o t  a f f e c t  t h e  v a l i d i t y  o f
a n y  o t h e r  c l a u s e  o r  p r o v i s i o n ,  w h i c h  s h a l l  r e m a i n  i n  f u l l  f o r c e  a n d
e f f e c t .  I n  a d d i t i o n ,  i t  i s  t h e  i n t e n t i o n  a n d  a g r e e m e n t  o f  t h e  p a r t i e s  t h a t
a l l  o f  t h e  t e r m s  a n d  c o n d i t i o n s  h e r e o f  b e  e n f o r c e d  t o  t h e  f u l l e s t  e x t e n t
p e r m i t t e d  b y  l a w .

1 3 .            T h e  v a l i d i t y  o f  t h i s  A g r e e m e n t  a n d  t h e  i n t e r p r e t a t i o n  a n d
p e r f o r m a n c e  o f  a l l  o f  i t s  t e r m s  s h a l l  b e  g o v e r n e d  b y  t h e  s u b s t a n t i v e  a n d
p r o c e d u r a l  l a w s  o f  t h e  S t a t e  o f  U t a h .  E a c h  p a r t y  e x p r e s s l y  s u b m i t s  a n d
c o n s e n t s  t o  e x c l u s i v e  p e r s o n a l  j u r i s d i c t i o n  a n d  v e n u e  i n  t h e  c o u r t s  o f
U t a h  C o u n t y ,  S t a t e  o f  U t a h  o r  i n  a n y  F e d e r a l  D i s t r i c t  C o u r t  i n  U t a h .

1 4 .            T h i s  i s  t h e  e n t i r e  A g r e e m e n t  b e t w e e n  t h e  p a r t i e s .  N o
o t h e r  p r o m i s e s  o r  a g r e e m e n t s  h a v e  b e e n  m a d e  t o  E m p l o y e e  o r  N u  S k i n  o t h e r
t h a n  t h o s e  c o n t a i n e d  i n  t h i s  A g r e e m e n t .  E m p l o y e e  a n d  N u  S k i n
a c k n o w l e d g e  t h a t  t h e y  h a v e  r e a d  t h i s  a g r e e m e n t  c a r e f u l l y ,  f u l l y
u n d e r s t a n d  t h e  m e a n i n g  o f  t h e  t e r m s  o f  t h i s  A g r e e m e n t ,  a n d  a r e  s i g n i n g
t h i s  A g r e e m e n t  k n o w i n g l y  a n d  v o l u n t a r i l y .  T h i s  A g r e e m e n t  m a y  n o t  b e
m o d i f i e d  e x c e p t  b y  a n  i n s t r u m e n t  i n  w r i t i n g  s i g n e d  b y  a l l  o f  t h e  p a r t i e s
h e r e t o .

 
 
 
 
 
 
     

D A T E D :   0 4 / 0 1 / 2 0 1 0
 
/ s /  A s h o k  P a h w a

  D A T E D :  0 4 / 0 1 / 2 0 1 0
 
/ s /  R i t c h  N .  W o o d

 

A s h o k  P a h w a   R i t c h  N .  W o o d  
E m p l o y e e   C F O  

 
 



 



 
 



 
D i r e c t o r  V e r s i o n  0 5 / 2 6 / 2 0 1 0

 
N U  S K I N  E N T E R P R I S E S ,  I N C .

2 0 1 0  O M N I B U S  I N C E N T I V E  P L A N
S T O C K  O P T I O N  G R A N T  N O T I C E

 
N u  S k i n  E n t e r p r i s e s ,  I n c .  ( “ C o m p a n y ” ) ,  p u r s u a n t  t o  i t s  2 0 1 0  O m n i b u s
I n c e n t i v e  P l a n  ( “ P l a n ” )  a n d  t h e  2 0 1 0  O m n i b u s  I n c e n t i v e  P l a n  M a s t e r  S t o c k
O p t i o n  A g r e e m e n t  ( “ M a s t e r  A g r e e m e n t ” )  p r e v i o u s l y  e n t e r e d  i n t o  b y  t h e
p a r t i e s ,  h e r e b y  g r a n t s  t o  t h e  “ D i r e c t o r ”  i d e n t i f i e d  b e l o w  a n  o p t i o n  t o
p u r c h a s e  t h e  n u m b e r  o f  s h a r e s  o f  t h e  C o m p a n y ’ s  c o m m o n  s t o c k  ( “ S h a r e s ” )
s e t  f o r t h  b e l o w .   T h i s  o p t i o n  i s  s u b j e c t  t o  a l l  o f  t h e  t e r m s  a n d
c o n d i t i o n s  s e t  f o r t h  i n  t h i s  S t o c k  O p t i o n  G r a n t  N o t i c e  ( t h e  “ G r a n t
N o t i c e ” ) ,  t h e  M a s t e r  A g r e e m e n t  a n d  t h e  P l a n ,  a l l  o f  w h i c h  a r e
i n c o r p o r a t e d  h e r e i n  i n  t h e i r  e n t i r e t y .   A n y  c a p i t a l i z e d  t e r m s  n o t  d e f i n e d
h e r e i n  s h a l l  h a v e  t h e  m e a n i n g  p r o v i d e d  t o  s u c h  t e r m s  i n  t h e  P l a n .
 
 
D i r e c t o r :
 
D a t e  o f  G r a n t :
 
V e s t i n g  C o m m e n c e m e n t  D a t e :
 
N u m b e r  o f  S h a r e s  S u b j e c t  t o  O p t i o n :
 
E x e r c i s e  P r i c e  ( P e r  S h a r e ) :   U S $
 
T o t a l  E x e r c i s e  P r i c e :
 
 
E x p i r a t i o n  D a t e :
 
T y p e  o f  G r a n t  [ c h e c k
o n e ] :                                                                  I n c e n t i v e
S t o c k  O p t i o n 1                                      �
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P a y m e n t :           
      o              B y  c a s h  o r  c h e c k
       o    S a m e  d a y  s a l e  p r o g r a m  ( i f  p e r m i t t e d  b y  t h e  B o a r d )
       o    T e n d e r  o f  C o m m o n  S t o c k  ( i f  p e r m i t t e d  b y  t h e  B o a r d )
 
A d d i t i o n a l  T e r m s / A c k n o w l e d g e m e n t s :   T h e  D i r e c t o r  a c k n o w l e d g e s  r e c e i p t
o f ,  a n d  u n d e r s t a n d s  a n d  a g r e e s  t h a t  h i s  o r  h e r  O p t i o n  i s  s u b j e c t  t o  t h i s
G r a n t  N o t i c e ,  t h e  M a s t e r  A g r e e m e n t  a n d  t h e  P l a n .   T h e  D i r e c t o r  f u r t h e r
a c k n o w l e d g e s  t h a t  a s  o f  t h e  D a t e  o f  G r a n t ,  t h i s  G r a n t  N o t i c e ,  t h e  M a s t e r
A g r e e m e n t  a n d  t h e  P l a n  s e t  f o r t h  t h e  e n t i r e  u n d e r s t a n d i n g  b e t w e e n  t h e
D i r e c t o r  a n d  t h e  C o m p a n y  r e g a r d i n g  t h e  a c q u i s i t i o n  o f  S h a r e s  c o v e r e d  b y
t h i s  G r a n t  N o t i c e  a n d  s u p e r s e d e s  a l l  p r i o r  o r a l  a n d  w r i t t e n  a g r e e m e n t s  o n
t h a t  s u b j e c t  w i t h  t h e  e x c e p t i o n  o f  t h e  a g r e e m e n t s ,  i f  a n y ,  l i s t e d
b e l o w .   T o  t h e  e x t e n t  t h a t  t h i s  G r a n t  N o t i c e  v a r i e s  f r o m  t h e  t e r m s  o f  t h e
M a s t e r  A g r e e m e n t ,  t h i s  G r a n t  N o t i c e  w i l l  p r e v a i l  o n l y  w i t h  r e s p e c t  t o
O p t i o n s  g r a n t e d  p u r s u a n t  t o  t h i s  G r a n t  N o t i c e .
 
O t h e r  A g r e e m e n t s :
 
 N U  S K I N
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B y :

 

N a m e : [ R E P R E S E N T A T I V E
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T i t l e : [ R E P R E S E N T A T I V E
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1            I f  t h i s  i s  a n  i n c e n t i v e  s t o c k  o p t i o n ,  i t  ( p l u s  t h e  D i r e c t o r ’ s
o t h e r  o u t s t a n d i n g  i n c e n t i v e  s t o c k  o p t i o n s )  c a n n o t  b e  f i r s t  e x e r c i s a b l e  f o r
m o r e  t h a n  U S  $ 1 0 0 , 0 0 0  i n  a n y  c a l e n d a r  y e a r .   A n y  e x c e s s  o v e r  U S  $ 1 0 0 , 0 0 0
i s  a  n o n s t a t u t o r y  s t o c k  o p t i o n .
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N U  S K I N  E N T E R P R I S E S ,  I N C .
2 0 1 0  O M N I B U S  I N C E N T I V E  P L A N

M A S T E R  S T O C K  O P T I O N  A G R E E M E N T
 
T h i s  M a s t e r  S t o c k  O p t i o n  A g r e e m e n t  ( t h e  “ M a s t e r  A g r e e m e n t ” )  i s  e n t e r e d
i n t o  e f f e c t i v e  a s  o f  t h e  “ E f f e c t i v e  D a t e ”  s e t  f o r t h  b e l o w ,  b y  a n d  b e t w e e n
N u  S k i n  E n t e r p r i s e s ,  I n c . ,  a  D e l a w a r e  c o r p o r a t i o n  ( t h e  “ C o m p a n y ”  ) ,  a n d
t h e  u n d e r s i g n e d  “ D i r e c t o r , ”  s u b j e c t  t o  t h e  t e r m s  a n d  c o n d i t i o n s  o f  t h e  N u
S k i n  E n t e r p r i s e s ,  I n c .  2 0 1 0  O m n i b u s  I n c e n t i v e  P l a n  ( t h e  “ P l a n ” ) .   I n  t h e
e v e n t  o f  a  c o n f l i c t  b e t w e e n  t h e  t e r m s  a n d  c o n d i t i o n s  o f  t h e  P l a n  a n d  t h e
t e r m s  a n d  c o n d i t i o n s  o f  t h i s  M a s t e r  A g r e e m e n t ,  t h e  t e r m s  a n d  c o n d i t i o n s
o f  t h e  P l a n  s h a l l  p r e v a i l .   U n l e s s  o t h e r w i s e  d e f i n e d  h e r e i n ,  t h e  t e r m s
d e f i n e d  i n  t h e  P l a n  s h a l l  h a v e  t h e  s a m e  d e f i n e d  m e a n i n g s  i n  t h i s  M a s t e r
A g r e e m e n t .
 
1 .            M a s t e r  A g r e e m e n t .  B y  e x e c u t i n g  t h i s  M a s t e r  A g r e e m e n t ,  t h e
D i r e c t o r  a g r e e s  t h a t  t h i s  M a s t e r  A g r e e m e n t  s h a l l  g o v e r n  a l l  O p t i o n s
g r a n t e d  t o  t h e  D i r e c t o r  u n d e r  t h e  P l a n  o n  o r  a f t e r  t h e  E f f e c t i v e  D a t e
p u r s u a n t  t o  a  S t o c k  O p t i o n  G r a n t  N o t i c e  ( “ G r a n t  N o t i c e ” )  t h a t
i n c o r p o r a t e s  b y  r e f e r e n c e  t h e  t e r m s  o f  t h i s  M a s t e r  A g r e e m e n t .   E a c h
O p t i o n  g r a n t  t h a t  i s  i n t e n d e d  t o  b e  g o v e r n e d  b y  t h i s  M a s t e r  A g r e e m e n t
s h a l l  i n c o r p o r a t e  a l l  o f  t h e  t e r m s  a n d  c o n d i t i o n s  o f  t h i s  M a s t e r
A g r e e m e n t  a n d  s h a l l  c o n t a i n  s u c h  o t h e r  t e r m s  a n d  c o n d i t i o n s  a s  t h e
C o m m i t t e e  s h a l l  e s t a b l i s h  f o r  t h e  g r a n t  o f  O p t i o n s  c o v e r e d  b y  s u c h  G r a n t
N o t i c e .   I n  t h e  e v e n t  o f  a  c o n f l i c t  b  e t w e e n  t h e  l a n g u a g e  o f  t h i s  M a s t e r
A g r e e m e n t  a n d  a n y  G r a n t  N o t i c e ,  t h e  l a n g u a g e  o f  t h e  G r a n t  N o t i c e  s h a l l
p r e v a i l  w i t h  r e s p e c t  t o  O p t i o n s  g r a n t e d  p u r s u a n t  t o  t h a t  G r a n t
N o t i c e .   I n  o r d e r  t o  b e  e f f e c t i v e ,  t h e  G r a n t  N o t i c e  m u s t  b e  e x e c u t e d  b y  a
d u l y  a u t h o r i z e d  e x e c u t i v e  o f f i c e r  o f  t h e  C o m p a n y .   T h e  D i r e c t o r  w i l l  n o t
b e  r e q u i r e d  t o  s i g n  e a c h  G r a n t  N o t i c e ,  b u t  t h e  D i r e c t o r  s h a l l  b e  d e e m e d
t o  h a v e  a c c e p t e d  t h e  G r a n t  N o t i c e  ( a n d  a l l  o f  t h e  t e r m s  a n d  c o n d i t i o n s
s e t  f o r t h  t h e r e i n )  u n l e s s  t h e  D i r e c t o r  p r o v i d e s  w r i t t e n  n o t i c e  t o  t h e  P l a n
a d m i n i s t r a t o r  o f  t h e  D i r e c t o r ’ s  r e j e c t i o n  o f  t h e  G r a n t  N o t i c e  a n d  a l l  o f
t h e  O p t i o n s  g r a n t e d  p u r s u a n t  t o  s u c h  G r a n t  N o t i c e  w i t h i n  2 0  d a y s  a f t e r
r e c e i p t  o f  t h e  G r a n t  N o t i c e .
 
2 .            G r a n t  o f  O p t i o n .   T h e  C o m p a n y  g r a n t s  t o  t h e  D i r e c t o r ,  a s  o f
t h e  D a t e  o f  G r a n t  s p e c i f i e d  i n  t h e  G r a n t  N o t i c e ,  a n  O p t i o n  t o  p u r c h a s e  u p
t o  t h e  n u m b e r  o f  s h a r e s  o f  t h e  C o m p a n y ’ s  C l a s s  A  C o m m o n  S t o c k
( “ S h a r e s ” )  s p e c i f i e d  i n  t h e  G r a n t  N o t i c e .   S u c h  O p t i o n s  a r e  g r a n t e d  a s  a n
i n c e n t i v e  t o  w o r k  t o  i n c r e a s e  t h e  v a l u e  o f  t h e  C o m p a n y  f o r  i t s
s t o c k h o l d e r s .
 
3 .            N a t u r e  o f  O p t i o n .  T h e  G r a n t  N o t i c e  s h a l l  d e s i g n a t e  w h e t h e r
t h e  o p t i o n s  a r e  N o n q u a l i f e d  S t o c k  O p t i o n s  o r  I n c e n t i v e  S t o c k  O p t i o n s .
 
4 .            T e r m s  a n d  E x e r c i s e  P e r i o d .
 

( a )  O p t i o n s  a w a r d e d  u n d e r  t h i s  A g r e e m e n t  m a y  n o t  b e  e x e r c i s e d  a t  a n y
t i m e  u n t i l  s u c h  O p t i o n s  a r e  v e s t e d  a s  p r o v i d e d  i n  t h e  G r a n t  N o t i c e
g o v e r n i n g  s u c h  O p t i o n s .

 
( b )  E x c e p t  a s  o t h e r w i s e  p r o v i d e d  i n  a  G r a n t  N o t i c e  o r  t h i s  A g r e e m e n t ,
t h e  O p t i o n s  g r a n t e d  h e r e u n d e r  s h a l l  t e r m i n a t e  o n  t h e  e a r l i e r  o f  ( i )  t h e
s e v e n t h  a n n i v e r s a r y  o f  t h e  D a t e  o f  G r a n t ,  o r  ( i i )  t h e  d a t e  s u c h  O p t i o n s
a r e  f u l l y  e x e r c i s e d .
 
 
 
 
 

 
 



 
 
5 .            V e s t i n g .  U n l e s s  e x p r e s s l y  p r o v i d e d  o t h e r w i s e  i n  a  G r a n t
N o t i c e ,  O p t i o n s  g r a n t e d  h e r e u n d e r  s h a l l  v e s t  o n  t h e  d a t e  p r e c e d i n g  t h e
n e x t  a n n u a l  m e e t i n g  o f  s t o c k h o l d e r s  f o l l o w i n g  t h e  D a t e  o f  G r a n t .
 
6 .            T e r m i n a t i o n  o f  S e r v i c e .
 

( a )  I n  t h e  e v e n t  t h e  D i r e c t o r ’ s  s e r v i c e  a s  a  d i r e c t o r  i s  t e r m i n a t e d  f o r
a n y  r e a s o n ,  a l l  O p t i o n s  t h a t  a r e  n o t  v e s t e d  a t  t h e  t i m e  o f  t e r m i n a t i o n
o f  s e r v i c e  a s  a  D i r e c t o r  s h a l l  t e r m i n a t e  a n d  b e  f o r f e i t e d  i m m e d i a t e l y
u p o n  t e r m i n a t i o n  o f  s e r v i c e  a s  a  d i r e c t o r .

 
( b )  I n  t h e  e v e n t  t h e  D i r e c t o r ’ s  s e r v i c e  a s  a  d i r e c t o r  i s  t e r m i n a t e d  f o r
a n y  r e a s o n ,  a l l  O p t i o n s  g r a n t e d  h e r e u n d e r  t h a t  a r e  v e s t e d  b u t
u n e x e r c i s e d  a t  t h e  t i m e  o f  t e r m i n a t i o n  o f  s e r v i c e  a s  d i r e c t o r  s h a l l
t e r m i n a t e  u p o n  t h e  e a r l i e s t  t o  o c c u r  o f  t h e  f o l l o w i n g :  ( i )  t h e  f u l l
e x e r c i s e  o f  t h e  O p t i o n s ,  ( i i )  t h e  e x p i r a t i o n  o f  t h e  O p t i o n s  b y  t h e i r
t e r m s ,  o r  ( i i i )  t h r e e  y e a r s  f o l l o w i n g  t h e  d a t e  o f  t e r m i n a t i o n  o f  t h e
D i r e c t o r ’ s  s e r v i c e  a s  a  d i r e c t o r .  U n t i l  s u c h  O p t i o n s  h a v e  b e e n
t e r m i n a t e d  p u r s u a n t  t o  t h e  p r e c e d i n g  s e n t e n c e ,  t h e  v e s t e d  O p t i o n s  a t
t h e  t i m e  o f  t e r m i n a t i o n  o f  s e r v i c e  s h a l l  b e  e x e r c i s a b l e  b y  t h e
D i r e c t o r ,  t h e  e s t a t e  o f  t h e  D i r e c t o r ,  o r  t h e  p e r s o n  o r  p e r s o n s  t o  w h o m
t h e  O p t i o n s  m a y  h a v e  b e e n  t r a n s f e r r e d  b y  w i l l  o r  b y  t h e  l a w s  o f
d e s c e n t  a n d  d i s t r i b u t i o n  f o r  t h e  p e r i o d  s e t  f o r t h  i n  t h i s  S e c t i o n  6 ( b ) ,
a s  t h e  c a s e  m a y  b e . <  / d i v >
 

( c )  I n  t h e  e v e n t  t h a t  t h e  D i r e c t o r  ( a )  c o m m i t s  a n  a c t  o f  f r a u d  o r
i n t e n t i o n a l  m i s r e p r e s e n t a t i o n  r e l a t e d  t o  h i s  o r  h e r  s e r v i c e s  a s  a
d i r e c t o r ,  ( b )  d i s c l o s e s  o r  u s e s  c o n f i d e n t i a l  i n f o r m a t i o n  i n  a  m a n n e r
d e t r i m e n t a l  t o  t h e  C o m p a n y ,  ( c )  c o m p e t e s  w i t h  t h e  C o m p a n y ,  o r  ( d )
t a k e s  a n y  o t h e r  a c t i o n s  t h a t  a r e  h a r m f u l  t o  t h e  i n t e r e s t s  o f  t h e
C o m p a n y ,  t h e n  t h e  C o m m i t t e e  s h a l l  h a v e  t h e  r i g h t  t o  t e r m i n a t e  t h i s
A g r e e m e n t  a t  t h e i r  d i s c r e t i o n ,  i n  w h i c h  c a s e  a l l  O p t i o n s  g r a n t e d
h e r e u n d e r  s h a l l  t e r m i n a t e  a n d  b e  f o r f e i t e d .

 
7 .            T r a n s f e r a b i l i t y  o f  O p t i o n s .  T h i s  A g r e e m e n t  a n d  t h e
O p t i o n s  g r a n t e d  h e r e u n d e r  s h a l l  n o t  b e  t r a n s f e r a b l e  o t h e r w i s e  t h a n  b y
w i l l  o r  b y  t h e  l a w s  o f  d e s c e n t  a n d  d i s t r i b u t i o n ,  a n d  s h a l l  b e
e x e r c i s e d ,  d u r i n g  t h e  l i f e t i m e  o f  t h e  D i r e c t o r ,  o n l y  b y  t h e  D i r e c t o r .
 
8 .            E x e r c i s e  o f  O p t i o n s .  O p t i o n s  s h a l l  b e c o m e  e x e r c i s a b l e  a t
s u c h  t i m e ,  a s  m a y  b e  p r o v i d e d  h e r e i n  a n d  s h a l l  b e  e x e r c i s a b l e  b y
w r i t t e n  n o t i c e  o f  s u c h  e x e r c i s e ,  i n  t h e  f o r m  p r e s c r i b e d  b y  t h e
C o m m i t t e e ,  t o  t h e  p e r s o n  d e s i g n a t e d  b y  t h e  C o m m i t t e e  a t  t h e  c o r p o r a t e
o f f i c e s  o f  N u  S k i n  E n t e r p r i s e s .  T h e  n o t i c e  s h a l l  s p e c i f y  t h e  n u m b e r  o f
O p t i o n s  t h a t  a r e  b e i n g  e x e r c i s e d .  T h e  O p t i o n  P r i c e  s h a l l  b e  p a y a b l e  o n
t h e  e x e r c i s e  o f  t h e  O p t i o n s  a n d  s h a l l  b e  p a i d  i n  c a s h ,  i n  s h a r e s  o f
C l a s s  A  C o m m o n  S t o c k ,  i n c l u d i n g  s h a r e s  o f  C l a s s  A  C o m m o n  S t o c k
a c q u i r e d  p u r s u a n t  t o  t h e  P l a n ,  p a r t  i n  c a s h  a n d  p a r t  i n  s h a r e s ,  o r  s u c h
o t h e r  m a n n e r  a s  m a y  b e  a p p r o v e d  b y  t h e  C o m m i t t e e  c o n s i s t e n t  w i t h  t h e
t  e r m s  o f  t h e  P l a n  a s  i t  m a y  b e  a m e n d e d  f r o m  t i m e  t o  t i m e .  S h a r e s  o f
C l a s s  A  C o m m o n  S t o c k  t r a n s f e r r e d  i n  p a y m e n t  o f  t h e  O p t i o n  P r i c e  s h a l l
b e  v a l u e d  a s  o f  t h e  d a t e  o f  t r a n s f e r  b a s e d  o n  t h e  F a i r  M a r k e t  V a l u e  o f
t h e  C o m p a n y ’ s  C l a s s  A  C o m m o n  S t o c k  w h i c h  f o r  p u r p o s e s  h e r e o f ,  s h a l l
b e  c o n s i d e r e d  t o  b e  t h e  a v e r a g e  c l o s i n g  p r i c e  o f  t h e  C o m p a n y ’ s  C l a s s  A
C o m m o n  S t o c k  a s  r e p o r t e d  o n  t h e  N e w  Y o r k  S t o c k  E x c h a n g e  f o r  t h e  t e n
( 1 0 )  t r a d i n g  d a y s  j u s t  p r i o r  t o  t h e  d a t e  o f  e x e r c i s e .  O n l y  s h a r e s  o f
t h e  C o m p a n y ’ s  C l a s s  A  C o m m o n  S t o c k  w h i c h  h a v e  b e e n  h e l d  f o r  a t  l e a s t
s i x  ( 6 )  m o n t h s  m a y  b e  u s e d  t o  e x e r c i s e  t h e  O p t i o n .
 
 
 
 
 
 

 



 
 
 
 
 
9 .            R i g h t s  U p o n  E x e r c i s e .  T h e  D i r e c t o r  w i l l  n o t  h a v e  a n y
r i g h t s  t o  d i v i d e n d s  o r  o t h e r  r i g h t s  o f  a  s t o c k h o l d e r  w i t h  r e s p e c t  t o
t h e  S h a r e s  s u b j e c t  t o  a n  O p t i o n  u n t i l  t h e  D i r e c t o r  h a s  g i v e n  w r i t t e n
n o t i c e  o f  t h e  e x e r c i s e  o f  t h e  O p t i o n ,  p a i d  t h e  E x e r c i s e  P r i c e  a n d  a n y
a p p l i c a b l e  t a x e s  f o r  s u c h  s h a r e s  i n  f u l l ,  s a t i s f i e d  a n y  o t h e r
c o n d i t i o n s  i m p o s e d  p u r s u a n t  t o  t h e  P l a n ,  i f  a p p l i c a b l e ,  a n d  b e c o m e  a
h o l d e r  o f  r e c o r d  o f  t h e  p u r c h a s e d  S h a r e s .
 
1 0 .            G o v e r n i n g  P l a n  D o c u m e n t .  T h i s  A g r e e m e n t  i n c o r p o r a t e s  b y
r e f e r e n c e  a l l  o f  t h e  t e r m s  a n d  c o n d i t i o n s  o f  t h e  P l a n  a s  p r e s e n t l y
e x i s t i n g  a n d  a s  h e r e a f t e r  a m e n d e d .  T h e  D i r e c t o r  e x p r e s s l y
a c k n o w l e d g e s  a n d  a g r e e s  t h a t  t h e  t e r m s  a n d  p r o v i s i o n s  o f  t h i s
A g r e e m e n t  a r e  s u b j e c t  i n  a l l  r e s p e c t s  t o  t h e  p r o v i s i o n s  o f  t h e  P l a n .
T h e  D i r e c t o r  a l s o  h e r e b y  e x p r e s s l y  a c k n o w l e d g e s ,  a g r e e s  a n d  r e p r e s e n t s
a s  f o l l o w s :
 

( a )  A c k n o w l e d g e s  r e c e i p t  o f  a  c o p y  o f  t h e  P l a n  a n d  r e p r e s e n t s  t h a t
t h e  D i r e c t o r  i s  f a m i l i a r  w i t h  t h e  p r o v i s i o n s  o f  t h e  P l a n ,  a n d  t h a t
t h e  D i r e c t o r  e n t e r s  i n t o  t h i s  A g r e e m e n t  s u b j e c t  t o  a l l  o f  t h e
p r o v i s i o n s  o f  t h e  P l a n .

 
( b )  R e c o g n i z e s  t h a t  t h e  C o m m i t t e e  h a s  b e e n  g r a n t e d  c o m p l e t e
a u t h o r i t y  t o  a d m i n i s t e r  t h e  P l a n  i n  i t s  s o l e  d i s c r e t i o n ,  a n d  a g r e e s
t o  a c c e p t  a l l  d e c i s i o n s  r e l a t e d  t o  t h e  P l a n  a n d  a l l  i n t e r p r e t a t i o n s
o f  t h e  P l a n  m a d e  b y  t h e  C o m m i t t e e  a s  f i n a l  a n d  c o n c l u s i v e  u p o n  t h e
D i r e c t o r  a n d  u p o n  a l l  p e r s o n s  a t  a n y  t i m e  c l a i m i n g  a n y  i n t e r e s t
t h r o u g h  t h e  D i r e c t o r  i n  a n y  O p t i o n  g r a n t e d  h e r e u n d e r .

 
( c )  A c k n o w l e d g e s  a n d  u n d e r s t a n d s  t h a t  t h e  e s t a b l i s h m e n t  o f  t h e  P l a n
a n d  t h e  e x i s t e n c e  o f  t h i s  A g r e e m e n t  a r e  n o t  s u f f i c i e n t ,  i n  a n d  o f
t h e m s e l v e s ,  t o  e x e m p t  t h e  D i r e c t o r  f r o m  t h e  r e q u i r e m e n t s  o f  S e c t i o n
1 6 ( b )  o f  t h e  E x c h a n g e  A c t  a n d  a n y  r u l e s  o r  r e g u l a t i o n s  p r o m u l g a t e d
t h e r e u n d e r ,  a n d  t h a t  t h e  D i r e c t o r  ( t o  t h e  e x t e n t  S e c t i o n  1 6 ( b )
a p p l i e s  t o  D i r e c t o r )  s h a l l  n o t  b e  e x e m p t  f r o m  s u c h  r e q u i r e m e n t s
p u r s u a n t  t o  R u l e  1 6 b - 3  u n l e s s  a n d  u n t i l  t h e  D i r e c t o r  s h a l l  c o m p l y
w i t h  a l l  a p p l i c a b l e  r e q u i r e m e n t s  o f  R u l e  1 6 b - 3 ,  i n c l u d i n g  w i t h o u t
l i m i t a t i o n ,  t h e  p o s s i b l e  r e q u i r e m e n t  t h a t  t h e  D i r e c t o r  m u s t  n o t  s e l l
o r  o t h e r w i s e  d i s p o s e  o f  a n y  s h a r e  o f  C l a s s  A  C o m m o n  S t o c k  a c q u i r e d
u p o n  e x e r c i s e  o f  a n  O p t i o n  u n l e s s  a n d  u n t i l  a  p e r i o d  o f  a t  l e a s t  s i x
m o n t h s  s h a l l  h a v e  e l a p s e d  b e t w e e n  t h e  d a t e  u p o n  w h i c h  s u c h  O p t i o n
w a s  g r a n t e d  t o  t h e  D i r e c t o r  a n d  t h e  d a t e  u p o n  w h i c  h  t h e  D i r e c t o r
d e s i r e s  t o  s e l l  o r  o t h e r w i s e  d i s p o s e  o f  a n y  s h a r e  o f  C l a s s  A  C o m m o n
S t o c k  a c q u i r e d  u p o n  e x e r c i s e  o f  s u c h  O p t i o n .
 
 
 
 
 
 

 
 



 
 
 
 

( d )  A c k n o w l e d g e s  a n d  u n d e r s t a n d s  t h a t  t h e  D i r e c t o r ’ s  u s e  o f  C l a s s  A
C o m m o n  S t o c k  o w n e d  b y  t h e  D i r e c t o r  t o  p a y  t h e  O p t i o n  P r i c e  o f  a n
O p t i o n  c o u l d  h a v e  s u b s t a n t i a l  a d v e r s e  t a x  c o n s e q u e n c e s  t o  t h e
D i r e c t o r ,  a n d  t h a t  t h e  C o m p a n y  r e c o m m e n d s  t h a t  t h e  D i r e c t o r  c o n s u l t
w i t h  a  k n o w l e d g e a b l e  t a x  a d v i s o r  b e f o r e  p a y i n g  t h e  O p t i o n  P r i c e  o f
a n y  O p t i o n  w i t h  C l a s s  A  C o m m o n  S t o c k .

 
1 1 .            R e p r e s e n t a t i o n s  a n d  W a r r a n t i e s .  A s  a  c o n d i t i o n  t o  t h e
e x e r c i s e  o f  a n y  O p t i o n  g r a n t e d  p u r s u a n t  t o  t h e  P l a n ,  t h e  C o m p a n y  m a y
r e q u i r e  t h e  p e r s o n  e x e r c i s i n g  s u c h  O p t i o n  t o  m a k e  a n y  r e p r e s e n t a t i o n s
a n d  w a r r a n t i e s  t o  t h e  C o m p a n y  t h a t  l e g a l  c o u n s e l  t o  t h e  C o m p a n y  m a y
d e t e r m i n e  t o  b e  r e q u i r e d  o r  a d v i s a b l e  u n d e r  a n y  a p p l i c a b l e  l a w  o r
r e g u l a t i o n ,  i n c l u d i n g  w i t h o u t  l i m i t a t i o n ,  r e p r e s e n t a t i o n s  a n d
w a r r a n t i e s  t h a t  t h e  s h a r e s  o f  C l a s s  A  C o m m o n  S t o c k  b e i n g  a c q u i r e d
t h r o u g h  t h e  e x e r c i s e  o f  s u c h  O p t i o n  a r e  b e i n g  a c q u i r e d  o n l y  f o r
i n v e s t m e n t  a n d  w i t h o u t  a n y  p r e s e n t  i n t e n t i o n  o r  v i e w  t o  s e l l  o r
d i s t r i b u t e  a n y  s u c h  s h a r e s .
 
1 2 .            N o  S e r v i c e  C o n t r a c t .  N o t h i n g  i n  t h i s  A g r e e m e n t  o r  i n  t h e
P l a n  s h a l l  c o n f e r  u p o n  t h e  D i r e c t o r  a n y  r i g h t  t o  b e  r e t a i n e d  i n  t h e
s e r v i c e  o f  t h e  C o m p a n y ,  o r  t o  i n t e r f e r e  i n  a n y  w a y  w i t h  t h e  r i g h t  o f
t h e  C o m p a n y  a t  a n y  t i m e  t o  d i s c o n t i n u e  u s i n g  t h e  s e r v i c e s  o f  t h e
D i r e c t o r  a s  a n  i n d e p e n d e n t  c o n s u l t a n t  o r  o t h e r  c a p a c i t y  o r  t o  r e m o v e
t h e  D i r e c t o r  a s  a  d i r e c t o r .
 
1 3 .            W i t h h o l d i n g  o f  T a x e s .  T h e  D i r e c t o r  a u t h o r i z e s  t h e
C o m p a n y  t o  w i t h h o l d ,  i n  a c c o r d a n c e  w i t h  a p p l i c a b l e  l a w s  a n d
r e g u l a t i o n s ,  f r o m  a n y  c o m p e n s a t i o n  o r  o t h e r  p a y m e n t  p a y a b l e  t o  t h e
D i r e c t o r ,  a l l  f e d e r a l ,  s t a t e  a n d  o t h e r  t a x e s  a t t r i b u t a b l e  t o  t a x a b l e
i n c o m e  r e a l i z e d  b y  t h e  D i r e c t o r  a s  a  r e s u l t  o f  t h e  g r a n t  o r  e x e r c i s e  o f
a n y  O p t i o n s .  A s  a  c o n d i t i o n  t o  t h e  e x e r c i s e  o f  a n y  O p t i o n ,  t h e
D i r e c t o r  s h a l l  r e m i t  t o  t h e  C o m p a n y  t h e  a m o u n t  o f  c a s h  n e c e s s a r y  t o
p a y  a n y  w i t h h o l d i n g  t a x e s  a s s o c i a t e d  t h e r e w i t h  o r  m a k e  o t h e r
a r r a n g e m e n t s  a c c e p t a b l e  t o  t h e  C o m p a n y ,  i n  t h e  C o m p a n y ’ s  s o l e
d i s c r e t i o n ,  f o r  t h e  p a y m e n t  o f  a n y  w i t h h o l d i n g  t a x e s .
 
1 4 .            C o m p l i a n c e  W i t h  L a w  a n d  R e g u l a t i o n s .  T h e  o b l i g a t i o n s  o f
t h e  C o m p a n y  h e r e u n d e r  a r e  s u b j e c t  t o  a l l  a p p l i c a b l e  f e d e r a l  a n d  s t a t e
l a w s  a n d  t o  t h e  r u l e s ,  r e g u l a t i o n s  a n d  o t h e r  r e q u i r e m e n t s  o f  t h e
S e c u r i t i e s  a n d  E x c h a n g e  C o m m i s s i o n ,  a n y  s t o c k  e x c h a n g e  u p o n  w h i c h  t h e
C l a s s  A  C o m m o n  S t o c k  i s  t h e n  l i s t e d  a n d  a n y  o t h e r  g o v e r n m e n t  o r
r e g u l a t o r y  a g e n c y .
 
1 5 .            S e c t i o n  R e f e r e n c e s .  T h e  r e f e r e n c e s  t o  P l a n  s e c t i o n s  s h a l l
b e  t o  t h e  s e c t i o n s  a s  i n  e x i s t e n c e  o n  t h e  E f f e c t i v e  D a t e  u n l e s s  a n
a m e n d m e n t  t o  t h e  P l a n  s p e c i f i c a l l y  p r o v i d e s  o t h e r w i s e .
 
1 6 .            Q u e s t i o n s .  A l l  q u e s t i o n s  r e g a r d i n g  t h i s  A g r e e m e n t  s h a l l
b e  a d d r e s s e d  t o  D .  M a t t h e w  D o r n y .
 

 
 

 



 
 

 
I N  W I T N E S S  W H E R E O F ,  t h e  p a r t i e s  h a v e  e x e c u t e d  t h i s  A g r e e m e n t

e f f e c t i v e  a s  o f  [ E F F E C T I V E  D A T E ]  ( t h e  “ E f f e c t i v e  D a t e ” ) .
 

 

 
 N U  S K I N

E N T E R P R I S E S ,
I N C .

 
B y :

 

N a m e : [ R E P R E S E N T A T I V E
N A M E ]

T i t l e : [ R E P R E S E N T A T I V E
T I T L E ]

 

 
 D I R E C T O R
  
N a m e : [ D I R E C T O R

N A M E ]
A d d r e s s : [ D I R E C T O R

A D D R E S S ]

 

 
 



 



 
 



 
D i r e c t o r  V e r s i o n  0 5 / 2 6 / 2 0 1 0

 
N U  S K I N  E N T E R P R I S E S ,  I N C .

2 0 1 0  O M N I B U S  I N C E N T I V E  P L A N
R E S T R I C T E D  S T O C K  U N I T  G R A N T  N O T I C E

 
N u  S k i n  E n t e r p r i s e s ,  I n c .  ( “ C o m p a n y ” ) ,  p u r s u a n t  t o  i t s  2 0 1 0  O m n i b u s
I n c e n t i v e  P l a n  ( “ P l a n ” )  a n d  t h e  2 0 1 0  O m n i b u s  I n c e n t i v e  P l a n  M a s t e r
R e s t r i c t e d  S t o c k  U n i t  A g r e e m e n t  ( “ M a s t e r  A g r e e m e n t ” )  p r e v i o u s l y  e n t e r e d
i n t o  b y  t h e  p a r t i e s ,  h e r e b y  g r a n t s  t o  t h e  “ D i r e c t o r ”  i d e n t i f i e d  b e l o w  t h e
n u m b e r  o f  R e s t r i c t e d  S t o c k  U n i t s  s e t  f o r t h  b e l o w .   T h e  R e s t r i c t e d  S t o c k
U n i t s  a r e  s u b j e c t  t o  a l l  o f  t h e  t e r m s  a n d  c o n d i t i o n s  a s  s e t  f o r t h  h e r e i n
a n d  i n  t h e  M a s t e r  A g r e e m e n t  a n d  t h e  P l a n ,  b o t h  o f  w h i c h  a r e  i n c o r p o r a t e d
h e r e i n  i n  t h e i r  e n t i r e t y .   A n y  c a p i t a l i z e d  t e r m s  n o t  d e f i n e d  h e r e i n  s h a l l
h a v e  t h e  m e a n i n g  p r o v i d e d  t o  s u c h  t e r m s  i n  t h e  P l a n .
 
D i r e c t o r :

D a t e  o f  G r a n t :

N u m b e r  o f  R e s t r i c t e d  S t o c k  U n i t s :

V e s t i n g  S c h e d u l e :

A d d i t i o n a l  T e r m s / A c k n o w l e d g e m e n t s :   T h e  D i r e c t o r  a c k n o w l e d g e s  r e c e i p t
o f ,  a n d  u n d e r s t a n d s  a n d  a g r e e s  t o ,  t h i s  G r a n t  N o t i c e ,  t h e  M a s t e r
A g r e e m e n t  a n d  t h e  P l a n .   T h e  D i r e c t o r  f u r t h e r  a c k n o w l e d g e s  t h a t  a s  o f  t h e
D a t e  o f  G r a n t ,  t h i s  G r a n t  N o t i c e ,  t h e  M a s t e r  A g r e e m e n t  a n d  t h e  P l a n  s e t
f o r t h  t h e  e n t i r e  u n d e r s t a n d i n g  b e t w e e n  t h e  D i r e c t o r  a n d  t h e  C o m p a n y
r e g a r d i n g  t h e  R e s t r i c t e d  S t o c k  U n i t s  g r a n t e d  p u r s u a n t  h e r e t o  a n d
s u p e r s e d e  a l l  p r i o r  o r a l  a n d  w r i t t e n  a g r e e m e n t s  o n  t h a t  s u b j e c t  w i t h  t h e
e x c e p t i o n  o f  t h e  a g r e e m e n t s ,  i f  a n y ,  l i s t e d  b e l o w .   T o  t h e  e x t e n t  t h a t
t h i s  G r a n t  N o t i c e  v a r i e s  f r o m  t h e  t e r m s  o f  t h e  M a s t e r  A g r e e m e n t ,  t h i s
G r a n t  N o t i c e  w i l l  p r e v a i l  o n l y  w i t h  r e s p e c t  t o  R e s t r i c t e d  S t o c k  U n i t s
g r a n t e d  p u r s u a n t  t o  t h i s  G r a n t  N o t i c e .
 
O t h e r  A g r e e m e n t s :
 

 N U  S K I N  E N T E R P R I S E S ,  I N C .
 

B y :   _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _
T i t l e :  
D a t e :  
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N U  S K I N  E N T E R P R I S E S ,  I N C .

2 0 1 0  O M N I B U S  I N C E N T I V E  P L A N
M A S T E R  R E S T R I C T E D  S T O C K  U N I T  A G R E E M E N T

 
T h i s  M a s t e r  R e s t r i c t e d  S t o c k  U n i t  A g r e e m e n t  ( t h e  “ A g r e e m e n t ” )  i s  e n t e r e d
i n t o  e f f e c t i v e  a s  o f  t h e  “ E f f e c t i v e  D a t e ”  s e t  f o r t h  b e l o w ,  b y  a n d  b e t w e e n
N u  S k i n  E n t e r p r i s e s ,  I n c . ,  a  D e l a w a r e  c o r p o r a t i o n  ( t h e  “ C o m p a n y ”  ) ,  a n d
t h e  u n d e r s i g n e d  “ D i r e c t o r , ”  s u b j e c t  t o  t h e  t e r m s  a n d  c o n d i t i o n s  o f  t h e  N u
S k i n  E n t e r p r i s e s ,  I n c .  2 0 1 0  O m n i b u s  I n c e n t i v e  P l a n  ( t h e  “ P l a n ” ) .   I n  t h e
e v e n t  o f  a  c o n f l i c t  b e t w e e n  t h e  t e r m s  a n d  c o n d i t i o n s  o f  t h e  P l a n  a n d  t h e
t e r m s  a n d  c o n d i t i o n s  o f  t h i s  A g r e e m e n t ,  t h e  t e r m s  a n d  c o n d i t i o n s  o f  t h e
P l a n  s h a l l  p r e v a i l .   U n l e s s  o t h e r w i s e  d e f i n e d  h e r e i n ,  t h e  t e r m s  d e f i n e d  i n
t h e  P l a n  s h a l l  h a v e  t h e  s a m e  d e f i n e d  m e a n i n g s  i n  t h i s  A g r e e m e n t .
 
1 .            G r a n t  o f  R e s t r i c t e d  S t o c k  U n i t s .
 
1 . 1            M a s t e r  A g r e e m e n t .   B y  e x e c u t i n g  t h i s  A g r e e m e n t ,  D i r e c t o r
a g r e e s  t h a t  t h i s  A g r e e m e n t  s h a l l  g o v e r n  t h e  t e r m  o f  a l l  R e s t r i c t e d  S t o c k
U n i t s  g r a n t e d  t o  D i r e c t o r  u n d e r  t h e  P l a n  p u r s u a n t  t o  a  R e s t r i c t e d  S t o c k
U n i t  G r a n t  N o t i c e  ( “ G r a n t  N o t i c e ” )  t h a t  i n c o r p o r a t e s  b y  r e f e r e n c e  t h e
t e r m s  o f  t h i s  A g r e e m e n t .   E a c h  R e s t r i c t e d  S t o c k  U n i t  g r a n t  t h a t  i s
i n t e n d e d  t o  b e  g o v e r n e d  b y  t h i s  A g r e e m e n t  s h a l l  i n c o r p o r a t e  a l l  o f  t h e
t e r m s  a n d  c o n d i t i o n s  o f  t h i s  A g r e e m e n t  a n d  s h a l l  c o n t a i n  s u c h  o t h e r  t e r m s
a n d  c o n d i t i o n s  a s  t h e  C o m m i t t e e  s h a l l  e s t a b l i s h  f o r  t h e  g r a n t  o f
R e s t r i c t e d  S t o c k  U n i t s  c o v e r e d  b y  s u c h  G r a n t  N o t i c e .   I n  t h e  e v e n t  o f  a
c o n  f l i c t  b e t w e e n  t h e  l a n g u a g e  o f  t h i s  A g r e e m e n t  a n d  a n y  G r a n t  N o t i c e ,
t h e  l a n g u a g e  o f  t h e  G r a n t  N o t i c e  s h a l l  p r e v a i l  w i t h  r e s p e c t  t o  t h a t  G r a n t
N o t i c e .   I n  o r d e r  t o  b e  e f f e c t i v e ,  t h e  G r a n t  N o t i c e  m u s t  b e  e x e c u t e d  b y  a
d u l y  a u t h o r i z e d  e x e c u t i v e  o f f i c e r  o f  t h e  C o m p a n y .  D i r e c t o r  w i l l  n o t  b e
r e q u i r e d  t o  s i g n  e a c h  G r a n t  N o t i c e ,  b u t  D i r e c t o r  s h a l l  b e  d e e m e d  t o  h a v e
a c c e p t e d  t h e  G r a n t  N o t i c e  ( a n d  a l l  o f  t h e  t e r m s  a n d  c o n d i t i o n s  s e t  f o r t h
t h e r e i n )  u n l e s s  D i r e c t o r  p r o v i d e s  w r i t t e n  n o t i c e  t o  t h e  P l a n
A d m i n i s t r a t o r  o f  D i r e c t o r ’ s  r e j e c t i o n  o f  t h e  G r a n t  N o t i c e  a n d  a l l  o f  t h e
R e s t r i c t e d  S t o c k  U n i t s  g r a n t e d  t h e r e u n d e r  w i t h i n  2 0  d a y s  a f t e r  r e c e i p t  o f
t h e  G r a n t  N o t i c e .
 
1 . 2            G r a n t  o f  R e s t r i c t e d  S t o c k  U n i t s .   T h e  C o m p a n y  g r a n t s  t o
D i r e c t o r  a n  a w a r d  o f  t h e  n u m b e r  o f  R e s t r i c t e d  S t o c k  U n i t s  a s  s e t  f o r t h  i n
e a c h  a p p l i c a b l e  G r a n t  N o t i c e .   E a c h  R e s t r i c t e d  S t o c k  U n i t  i s  a
b o o k k e e p i n g  e n t r y  r e p r e s e n t i n g  t h e  C o m p a n y ’ s  u n f u n d e d  p r o m i s e  t o  d e l i v e r
o n e  ( 1 )  s h a r e  o f  t h e  C o m p a n y ’ s  C o m m o n  S t o c k  ( t h e  “ S h a r e ” ) ,  o n  t h e  t e r m s
p r o v i d e d  h e r e i n  a n d  i n  t h e  P l a n .
 
1 . 3            V e s t i n g  o f  R e s t r i c t e d  S t o c k  U n i t s .   U n l e s s  o t h e r  v e s t i n g
d a t e s  a n d  s c h e d u l e s  a r e  p r o v i d e d  i n  t h e  G r a n t  N o t i c e ,  t h e  R e s t r i c t e d
S t o c k  U n i t s  s h a l l  v e s t  i n  f u l l  o n  t h e  d a t e  i m m e d i a t e l y  p r e c e d i n g  t h e  n e x t
a n n u a l  m e e t i n g  o f  s t o c k h o l d e r s  f o l l o w i n g  t h e  D a t e  o f  G r a n t  ( t h e  “ V e s t i n g
D a t e s ” )  p r o v i d e d  t h a t  D i r e c t o r  r e m a i n s  i n  t h e  C o n t i n u o u s  S e r v i c e  o f  t h e
C o m p a n y  d u r i n g  t h e  p e r i o d  c o m m e n c i n g  o n  t h e  d a t e  o f  g r a n t  a n d  e n d i n g  o n
e a c h  o f  t h e  r e s p e c t i v e  V e s t i n g  D a t e s  ( t h e  “ V e s t i n g  P e r i o d ” )  e x c e p t  a s
o t h e r w i s e  p r o v i d e d  i n  S e c t i o n  4 .
 
“ C o n t i n u o u s  S e r v i c e ”  m e a n s  t h a t  t h e  D i r e c t o r ’ s  s e r v i c e  w i t h  t h e  C o m p a n y
i s  n o t  i n t e r r u p t e d  o r  t e r m i n a t e d .   S u b j e c t  t o  t h e  r e q u i r e m e n t s  o f
a p p l i c a b l e  l a w ,  t h e  C o m m i t t e e ,  i n  i t s  s o l e  d i s c r e t i o n ,  m a y  d e t e r m i n e
w h e t h e r  C o n t i n u o u s  S e r v i c e  s h a l l  b e  c o n s i d e r e d  i n t e r r u p t e d  i n  t h e  c a s e  o f
a n y  l e a v e  o f  a b s e n c e  a p p r o v e d  b y  t h e  C o m p a n y ,  i n c l u d i n g  s i c k  l e a v e ,
m i l i t a r y  l e a v e  o r  a n y  o t h e r  p e r s o n a l  l e a v e .
 
 
 
 
 

 



 
 
 
1 . 4            S e t t l e m e n t  o f  R e s t r i c t e d  S t o c k  U n i t s .   S u b j e c t  t o  t h e  t e r m s
o f  t h e  P l a n  a n d  t h i s  A g r e e m e n t ,  R e s t r i c t e d  S t o c k  U n i t s  s h a l l  b e  s e t t l e d
i n  S h a r e s ,  p r o v i d e d  t h a t  D i r e c t o r  h a s  s a t i s f i e d  a n y  t a x  w i t h h o l d i n g
o b l i g a t i o n s ,  i f  a n y ,  p u r s u a n t  t o  S e c t i o n  9  b e l o w .  S h a r e s  w i l l  b e  i s s u e d  t o
D i r e c t o r  w i t h i n  a  r e a s o n a b l e  t i m e  f o l l o w i n g  e a c h  V e s t i n g  D a t e  ( a s
e v i d e n c e d  b y  t h e  a p p r o p r i a t e  e n t r y  i n  t h e  b o o k s  o f  t h e  C o m p a n y  o r  a  d u l y
a u t h o r i z e d  t r a n s f e r  a g e n t  o f  t h e  C o m p a n y ) ,  b u t  i n  n o  e v e n t  s h a l l  t h e
S h a r e s  b e  i s s u e d  a f t e r  t h e  p e r i o d  e n d i n g  o n  t h e  l a t e r  t o  o c c u r  o f  t h e  d a t e
t h a t  i s  2  1 / 2  m o n t h s  f r o m  t h e  e n d  o f  ( i )  D i r e c t o r ’ s  t a x  y e a r  t h a t  i n c l u d e s
t h e  a p p l i c a b l e  V e  s t i n g  D a t e ,  o r  ( i i )  t h e  C o m p a n y ’ s  t a x  y e a r  t h a t
i n c l u d e s  t h e  a p p l i c a b l e  V e s t i n g  D a t e .
 
1 . 5            S t o c k h o l d e r  R i g h t s .   U n l e s s  a n d  u n t i l  t h e  S h a r e s  a r e  i s s u e d
b y  t h e  C o m p a n y  a f t e r  t h e  V e s t i n g  D a t e ,  D i r e c t o r  s h a l l  h a v e  n o n e  o f  t h e
r i g h t s  o r  p r i v i l e g e s  o f  a  s h a r e h o l d e r  o f  t h e  C o m p a n y  ( i n c l u d i n g  v o t i n g ,
d i v i d e n d  a n d  l i q u i d a t i o n  r i g h t s )  w i t h  r e s p e c t  t o  t h e  S h a r e s  c o v e r e d  b y
t h e  R e s t r i c t e d  S t o c k  U n i t s .
 
2 .            S e c u r i t i e s  L a w  C o m p l i a n c e .   D i r e c t o r  r e p r e s e n t s  t h a t  D i r e c t o r
h a s  r e c e i v e d  a n d  c a r e f u l l y  r e a d  a  c o p y  o f  t h e  P r o s p e c t u s  f o r  t h e  P l a n ,
t o g e t h e r  w i t h  t h e  C o m p a n y ’ s  m o s t  r e c e n t  A n n u a l  R e p o r t  t o
S t o c k h o l d e r s .   D i r e c t o r  h e r e b y  a c k n o w l e d g e s  t h a t  D i r e c t o r  i s  a w a r e  o f  t h e
r i s k s  a s s o c i a t e d  w i t h  t h e  S h a r e s  a n d  t h a t  t h e r e  c a n  b e  n o  a s s u r a n c e  t h e
p r i c e  o f  t h e  C o m m o n  S t o c k  w i l l  n o t  d e c r e a s e  i n  t h e  f u t u r e .   D i r e c t o r
h e r e b y  a c k n o w l e d g e s  n o  r e p r e s e n t a t i o n s  o r  s t a t e m e n t s  h a v e  b e e n  m a d e  t o
D i r e c t o r  c o n c e r n i n g  t h e  v a l u e  o r  p o t e n t i a l  v a l u e  o f  t h e  C o m m o n
S t o c k .   D i r e c t o r  a c k n o w l e d g e s  t h a t  D i r e c t o r  h a s  r e l i e d  o n l y  o n
i n f o r m a t i o n  c o n t a i n  e d  i n  t h e  P r o s p e c t u s  a n d  h a s  r e c e i v e d  n o
r e p r e s e n t a t i o n s ,  w r i t t e n  o r  o r a l ,  f r o m  t h e  C o m p a n y  o r  i t s  D i r e c t o r s ,
a t t o r n e y s  o r  a g e n t s ,  o t h e r  t h a n  t h o s e  c o n t a i n e d  i n  t h e  P r o s p e c t u s  o r  t h i s
A g r e e m e n t .   D i r e c t o r  a c k n o w l e d g e s  t h a t  t h e  C o m p a n y  h a s  m a d e  n o
r e p r e s e n t a t i o n s  c o n c e r n i n g  t h e  t a x  a n d  o t h e r  e f f e c t s  o f  t h e  R e s t r i c t e d
S t o c k  U n i t s  a n d  D i r e c t o r  r e p r e s e n t s  t h a t  D i r e c t o r  h a s  c o n s u l t e d  w i t h
D i r e c t o r ’ s  o w n  t a x  a n d  o t h e r  a d v i s o r s  c o n c e r n i n g  t h e  t a x  a n d  o t h e r
e f f e c t s  o f  t h e  R e s t r i c t e d  S t o c k  U n i t s .
 
3 .            T r a n s f e r  R e s t r i c t i o n s .   D i r e c t o r  s h a l l  n o t  t r a n s f e r ,  a s s i g n ,
s e l l ,  e n c u m b e r ,  p l e d g e ,  g r a n t  a  s e c u r i t y  i n t e r e s t  i n  o r  o t h e r w i s e  d i s p o s e
o f  t h e  R e s t r i c t e d  S t o c k  U n i t s  s u b j e c t  t o  t h i s  A g r e e m e n t  i n  a n y  m a n n e r
o t h e r  t h a n  b y  t h e  l a w s  o f  d e s c e n t  o r  d i s t r i b u t i o n .   A n y  s u c h  t r a n s f e r ,
a s s i g n m e n t ,  s a l e ,  e n c u m b r a n c e ,  p l e d g e ,  s e c u r i t y  i n t e r e s t  o r  d i s p o s i t i o n
s h a l l  b e  v o i d  a n d  s h a l l  r e s u l t  i n  t h e  a u t o m a t i c  t e r m i n a t i o n  o f  t h e
R e s t r i c t e d  S t o c k  U n i t s  a n d  t h i s  A g r e e m e n t .
 
4 .            T e r m i n a t i o n  o f  C o n t i n u o u s  S e r v i c e .   I n  t h e  e v e n t  D i r e c t o r ’ s
C o n t i n u o u s  S e r v i c e  i s  t e r m i n a t e d  f o r  a n y  r e a s o n  p r i o r  t o  t h e  f u l l  v e s t i n g
o f  t h e  R e s t r i c t e d  S t o c k  U n i t s ,  t h e  R e s t r i c t e d  S t o c k  U n i t s  g r a n t e d
h e r e u n d e r  s h a l l  t e r m i n a t e  t o  t h e  e x t e n t  t h e y  a r e  n o t  v e s t e d  a s  o f  t h e
t e r m i n a t i o n  o f  D i r e c t o r ’ s  C o n t i n u o u s  S e r v i c e  ( a s  d e s c r i b e d  i n  S e c t i o n
1 0 ( g ) ) ,  a n d  D i r e c t o r  s h a l l  n o t  h a v e  a n y  r i g h t  t o  r e c e i v e  a n y  S h a r e s
s u b j e c t  t o  s u c h  u n v e s t e d  R e s t r i c t e d  S t o c k  U n i t s .
 
5 .            F o r f e i t u r e .   I f  a t  a n y  t i m e  d u r i n g  D i r e c t o r ’ s  C o n t i n u o u s
S e r v i c e  o r  a t  a n y  t i m e  d u r i n g  t h e  1 2 - m o n t h  p e r i o d  f o l l o w i n g  t e r m i n a t i o n
o f  D i r e c t o r ’ s  C o n t i n u o u s  S e r v i c e ,  a  F o r f e i t u r e  E v e n t  ( a s  d e f i n e d  b e l o w )
o c c u r s ,  t h e n  a t  t h e  e l e c t i o n  o f  t h e  C o m m i t t e e ,  ( a )  t h i s  A g r e e m e n t  a n d  a l l
u n v e s t e d  R e s t r i c t e d  S t o c k  U n i t s  g r a n t e d  h e r e u n d e r  s h a l l  t e r m i n a t e ,  a n d
( b )  D i r e c t o r  s h a l l  r e t u r n  t o  t h e  C o m p a n y  f o r  c a n c e l l a t i o n  a l l  S h a r e s  h e l d
b y  D i r e c t o r  p l u s  p a y  t h e  C o m p a n y  t h e  a m o u n t  o f  a n y  p r o c e e d s  r e c e i v e d
f r o m  t h e  s a l e  o f  a n y  S h a r e s  t o  t h e  e x t e n t  s u c h  S h a r e s  w e r e  i s s u e d
p u r s u a n t  t o  R e s t r i c t e d  S t o c k  U n i t s  g r a n t e d  u n d e r  t h i s  A g r e e m e n t  t h a t
v e s t e d  ( i )  d u r i n g  t h e  1 2 - m o n t h  p e r i o d  i m m e d i a t e l y  p r e c e d i n g  t h e
F o r f e i t u r e  E v e n t ,  o r  ( i i )  o n  t h e  d a t e  o f  o r  a t  a n y  t i m e  a f t e r  s u c h
F o r f e i t u r e  E v e n t .
 
 
 
 
 

 



 
 
 
" F o r f e i t u r e  E v e n t "  m e a n s  t h e  f o l l o w i n g :
 

( a )  a n  a c t  o f  f r a u d  o r  i n t e n t i o n a l  m i s r e p r e s e n t a t i o n  r e l a t e d  t o  h i s  o r
h e r  s e r v i c e s  a s  a  d i r e c t o r ;

 
( b )  d i s c l o s u r e  o r  u s e  o f  c o n f i d e n t i a l  i n f o r m a t i o n  i n  a  m a n n e r
d e t r i m e n t a l  t o  t h e  C o m p a n y ;

 
( c )  c o m p e t i n g  w i t h  t h e  C o m p a n y ;  o r

 
( d )  a n y  o t h e r  a c t i o n  o f  t h e  D i r e c t o r  t h a t  i s  m a t e r i a l l y  h a r m f u l  t o  t h e
i n t e r e s t s  o f  t h e  C o m p a n y .  T h e  C o m m i t t e e ,  i n  i t s  s o l e  d i s c r e t i o n ,  m a y
w a i v e  a t  a n y  t i m e  i n  w r i t i n g  t h i s  f o r f e i t u r e  p r o v i s i o n  a n d  r e l e a s e
D i r e c t o r  f r o m  l i a b i l i t y  h e r e u n d e r .

 
6 .            G o v e r n i n g  P l a n  D o c u m e n t .   T h i s  A g r e e m e n t  i n c o r p o r a t e s  b y
r e f e r e n c e  a l l  o f  t h e  t e r m s  a n d  c o n d i t i o n s  o f  t h e  P l a n ,  a s  p r e s e n t l y
e x i s t i n g  a n d  a s  h e r e a f t e r  a m e n d e d .   D i r e c t o r  e x p r e s s l y  a c k n o w l e d g e s  a n d
a g r e e s  t h a t  t h e  t e r m s  a n d  p r o v i s i o n s  o f  t h i s  A g r e e m e n t  a r e  s u b j e c t  i n  a l l
r e s p e c t s  t o  t h e  p r o v i s i o n s  o f  t h e  P l a n .   D i r e c t o r  a l s o  e x p r e s s l y
a c k n o w l e d g e s ,  a g r e e s  a n d  r e p r e s e n t s  a s  f o l l o w s :
 

( a )  A c k n o w l e d g e s  r e c e i p t  o f  t h e  P l a n  a n d  r e p r e s e n t s  t h a t  D i r e c t o r  i s
f a m i l i a r  w i t h  t h e  p r o v i s i o n s  o f  t h e  P l a n ,  a n d  t h a t  D i r e c t o r  e n t e r s  i n t o
t h i s  A g r e e m e n t  s u b j e c t  t o  a l l  o f  t h e  p r o v i s i o n s  o f  t h e  P l a n ;

 
( b )  R e c o g n i z e s  t h a t  t h e  C o m m i t t e e  h a s  b e e n  g r a n t e d  c o m p l e t e  a u t h o r i t y
t o  a d m i n i s t e r  t h e  P l a n  i n  i t s  s o l e  d i s c r e t i o n ,  a n d  a g r e e s  t o  a c c e p t  a l l
d e c i s i o n s  r e l a t e d  t o  t h e  P l a n  a n d  a l l  i n t e r p r e t a t i o n s  o f  t h e  P l a n  m a d e
b y  t h e  C o m m i t t e e  a s  f i n a l  a n d  c o n c l u s i v e  u p o n  D i r e c t o r  a n d  u p o n  a l l
p e r s o n s  a t  a n y  t i m e  c l a i m i n g  a n y  i n t e r e s t  t h r o u g h  D i r e c t o r  i n  t h e
R e s t r i c t e d  S t o c k  U n i t s  o r  t h e  S h a r e s  s u b j e c t  t o  t h i s  A g r e e m e n t ;  a n d

 
( c )  A c k n o w l e d g e s  a n d  u n d e r s t a n d s  t h a t  t h e  e s t a b l i s h m e n t  o f  t h e  P l a n
a n d  t h e  e x i s t e n c e  o f  t h i s  A g r e e m e n t  a r e  n o t  s u f f i c i e n t ,  i n  a n d  o f
t h e m s e l v e s ,  t o  e x e m p t  D i r e c t o r  f r o m  t h e  r e q u i r e m e n t s  o f  S e c t i o n  1 6 ( b )
o f  t h e  E x c h a n g e  A c t  a n d  a n y  r u l e s  o r  r e g u l a t i o n s  p r o m u l g a t e d
t h e r e u n d e r ,  a n d  t h a t  D i r e c t o r  ( t o  t h e  e x t e n t  S e c t i o n  1 6 ( b )  a p p l i e s  t o
D i r e c t o r )  s h a l l  n o t  b e  e x e m p t  f r o m  s u c h  r e q u i r e m e n t s  p u r s u a n t  t o  R u l e
1 6 b - 3  u n l e s s  a n d  u n t i l  D i r e c t o r  s h a l l  c o m p l y  w i t h  a l l  a p p l i c a b l e
r e q u i r e m e n t s  o f  R u l e  1 6 b - 3 ,  i n c l u d i n g  w i t h o u t  l i m i t a t i o n ,  t h e  p o s s i b l e
r e q u i r e m e n t  t h a t  D i r e c t o r  m u s t  n o t  s e l l  o r  o t h e r w i s e  d i s p o s e  o f  a n y
S h a r e  a c q u i r e d  h e r e b y  u n l e s s  a n d  u n t i l  a  p e r i o d  o f  a t  l e a s t  s i x  m o n t h s
s h a l l  h a v e  e l a p s e d  b e t w e e n  t h e  d a t e  u p o n  w h i c h  s u c h  R e s t r i c t e d  S t o c k
U n i t  w a s  g r a n t e d  t o  D i r e c t o r  a n d  t h e  d a t e  u p o n  w h i c h  D i r e c t o r  d e s i r e s
t o  s e l l  o r  o t h e r w i s e  d i s p o s  e  o f  a n y  S h a r e  a c q u i r e d  u n d e r  s u c h
R e s t r i c t e d  S t o c k  U n i t .

 
 
 
 
 

 



 
 
 
7 .            R e p r e s e n t a t i o n s  a n d  W a r r a n t i e s .   A s  a  c o n d i t i o n  t o  t h e
r e c e i p t  o f  a n y  S h a r e s  u p o n  v e s t i n g ,  t h e  C o m p a n y  m a y  r e q u i r e  D i r e c t o r  t o
m a k e  a n y  r e p r e s e n t a t i o n s  a n d  w a r r a n t i e s  t o  t h e  C o m p a n y  t h a t  l e g a l
c o u n s e l  t o  t h e  C o m p a n y  m a y  d e t e r m i n e  t o  b e  r e q u i r e d  o r  a d v i s a b l e  u n d e r
a n y  a p p l i c a b l e  l a w  o r  r e g u l a t i o n ,  i n c l u d i n g  w i t h o u t  l i m i t a t i o n ,
r e p r e s e n t a t i o n s  a n d  w a r r a n t i e s  t h a t  t h e  S h a r e s  a r e  b e i n g  a c q u i r e d  o n l y
f o r  i n v e s t m e n t  a n d  w i t h o u t  a n y  p r e s e n t  i n t e n t i o n  o r  v i e w  t o  s e l l  o r
d i s t r i b u t e  a n y  s u c h  s h a r e s .
 
8 .            C o m p l i a n c e  W i t h  L a w  A n d  R e g u l a t i o n s .   T h e  o b l i g a t i o n s  o f
t h e  C o m p a n y  h e r e u n d e r  a r e  s u b j e c t  t o  a l l  a p p l i c a b l e  f e d e r a l  a n d  s t a t e
l a w s  a n d  t o  t h e  r u l e s ,  r e g u l a t i o n s  a n d  o t h e r  r e q u i r e m e n t s  o f  t h e
S e c u r i t i e s  a n d  E x c h a n g e  C o m m i s s i o n ,  a n y  s t o c k  e x c h a n g e  u p o n  w h i c h  t h e
C o m m o n  S t o c k  i s  t h e n  l i s t e d  a n d  a n y  o t h e r  g o v e r n m e n t  o r  r e g u l a t o r y
a g e n c y .
 
9 .            T a x e s .   R e g a r d l e s s  o f  a n y  a c t i o n  t h e  C o m p a n y  t a k e s  w i t h
r e s p e c t  t o  a n y  o r  a l l  i n c o m e  t a x  ( i n c l u d i n g  f e d e r a l ,  s t a t e  a n d  o t h e r
t a x e s ) ,  s o c i a l  i n s u r a n c e ,  p a y r o l l  t a x  o r  o t h e r  t a x - r e l a t e d  w i t h h o l d i n g
( “ T a x - R e l a t e d  I t e m s ” ) ,  D i r e c t o r  a c k n o w l e d g e s  t h a t  t h e  u l t i m a t e  l i a b i l i t y
f o r  a l l  T a x - R e l a t e d  I t e m s  l e g a l l y  d u e  b y  D i r e c t o r  i s  a n d  r e m a i n s  h i s  o r
h e r  r e s p o n s i b i l i t y  a n d  t h a t  t h e  C o m p a n y  ( i )  m a k e  n o  r e p r e s e n t a t i o n s  o r
u n d e r t a k i n g s  r e g a r d i n g  t h e  t r e a t m e n t  o f  a n y  T a x - R e l a t e d  I t e m s  i n
c o n n e c t i o n  w i t h  a n y  a s p e c t  o f  t h e  R e s t r i c t e d  S t o c k  U n i t s ,  i n c l u d i n g  t h e
g r a n t  o f  t h e  R e s t r i c t e d  S t o c k  U n i t s ,  t h e  v e s t i n g  o f  t h e  R e s t r i c t e d  S t o c k
U n i t s ,  t h e  s e t t l e m e n t  o  f  t h e  R e s t r i c t e d  S t o c k  U n i t s ,  t h e  s u b s e q u e n t  s a l e
o f  a n y  S h a r e s  a c q u i r e d  a t  s e t t l e m e n t  a n d  t h e  r e c e i p t  o f  a n y  d i v i d e n d s ;
a n d  ( i i )  d o  n o t  c o m m i t  t o  s t r u c t u r e  t h e  t e r m s  o f  t h e  g r a n t  o r  a n y  a s p e c t
o f  t h e  R e s t r i c t e d  S t o c k  U n i t s  t o  r e d u c e  o r  e l i m i n a t e  t h e  D i r e c t o r ’ s
l i a b i l i t y  f o r  T a x - R e l a t e d  I t e m s .
 
P r i o r  t o  v e s t i n g  o f  t h e  R e s t r i c t e d  S t o c k  U n i t s ,  D i r e c t o r  a g r e e s  t o  m a k e
a r r a n g e m e n t s  s a t i s f a c t o r y  t o  t h e  C o m p a n y  t o  s a t i s f y  a n y  a p p l i c a b l e  T a x -
R e l a t e d  I t e m s  i n  c o n n e c t i o n  w i t h  t h e  R e s t r i c t e d  S t o c k  U n i t s .   I n  t h i s
r e g a r d ,  i f  p e r m i s s i b l e  u n d e r  l o c a l  l a w  a n d  r e g u l a t i o n s ,  D i r e c t o r
a u t h o r i z e s  t h e  C o m p a n y ,  a t  t h e i r  d i s c r e t i o n ,  t o  s a t i s f y  t h e  o b l i g a t i o n s
w i t h  r e s p e c t  t o  T a x - R e l a t e d  I t e m s  b y  o n e  o r  a  c o m b i n a t i o n  o f  t h e
f o l l o w i n g :  ( i )  s e l l i n g  o r  a r r a n g i n g  f o r  t h e  s a l e  o f  S h a r e s  o t h e r w i s e
d e l i v e r a b l e  t o  D i r e c t o r  i n  s e t t l e m e n t  o f  t h e  R e s t r i c t e d  S t o c k  U n i t s ;  ( i i )
w i t h h o l d i n g  f r o m  D i r e c t o r ’ s  w a g e s  o r  o t h e r  c a s h  c o m p e n s a t i o n  p a y a b l e  t o
D i r e c t o r  b y  t h e  C o m p a n y ;  ( i i i )  w i t h h o l d i n g  f r o m  p r o c e e d s  o f  t h e  s a l e  o f
S h a r e s  a c q u i r e d  u p o n  v e s t i n g  o f  t h e  R e s t r i c t e d  S t o c k  U n i t s ;  o r  ( i v )
w i t h h o l d i n g  i n  S h a r e s ,  p r o v i d e d  t h a t  t h e  C o m p a n y  o n l y  w i t h h o l  d s  t h e
a m o u n t  o f  S h a r e s  n e c e s s a r y  t o  s a t i s f y  t h e  m i n i m u m  w i t h h o l d i n g
a m o u n t .   F i n a l l y ,  D i r e c t o r  w i l l  p a y  t o  t h e  C o m p a n y  a n y  a m o u n t  o f  T a x -
R e l a t e d  I t e m s  t h a t  t h e  C o m p a n y  m a y  b e  r e q u i r e d  t o  w i t h h o l d  a s  a  r e s u l t  o f
D i r e c t o r ’ s  p a r t i c i p a t i o n  i n  t h e  P l a n  t h a t  c a n n o t  b e  s a t i s f i e d  b y  t h e  m e a n s
p r e v i o u s l y  d e s c r i b e d .   T h e  C o m p a n y  m a y  r e f u s e  t o  d e l i v e r  a n y  o f  t h e
S h a r e s  i f  D i r e c t o r  f a i l s  t o  c o m p l y  w i t h  h i s  o r  h e r  o b l i g a t i o n s  i n
c o n n e c t i o n  w i t h  t h e  T a x - R e l a t e d  I t e m s  d e s c r i b e d  i n  t h i s  S e c t i o n .
 
1 0 .            N a t u r e  o f  G r a n t .   I n  a c c e p t i n g  t h e  R e s t r i c t e d  S t o c k  U n i t s
a n d  s i g n i n g  t h i s  A g r e e m e n t ,  t h e  D i r e c t o r  a c k n o w l e d g e s  t h a t :
 

( a )  t h e  P l a n  i s  e s t a b l i s h e d  v o l u n t a r i l y  b y  t h e  C o m p a n y ,  i t  i s
d i s c r e t i o n a r y  i n  n a t u r e  a n d  m a y  b e  m o d i f i e d ,  a m e n d e d ,  s u s p e n d e d  o r
t e r m i n a t e d  b y  t h e  C o m p a n y  a t  a n y  t i m e ,  u n l e s s  o t h e r w i s e  p r o v i d e d  i n
t h e  P l a n ;

 
( b )  t h e  g r a n t  o f  R e s t r i c t e d  S t o c k  U n i t s  i s  v o l u n t a r y  a n d  o c c a s i o n a l  a n d
d o e s  n o t  c r e a t e  a n y  c o n t r a c t u a l  o r  o t h e r  r i g h t  t o  r e c e i v e  f u t u r e  a w a r d s
o f  R e s t r i c t e d  S t o c k  U n i t s ,  o r  b e n e f i t s  i n  l i e u  o f  R e s t r i c t e d  S t o c k
U n i t s  e v e n  i f  R e s t r i c t e d  S t o c k  U n i t s  h a v e  b e e n  a w a r d e d  r e p e a t e d l y  i n
t h e  p a s t ;

 
 
 
 
 

 



 
 
 
 

( c )  n o t h i n g  i n  t h i s  A g r e e m e n t  o r  i n  t h e  P l a n  s h a l l  c o n f e r  u p o n
D i r e c t o r  a n y  r i g h t  t o  c o n t i n u e  i n  t h e  s e r v i c e  o f  t h e  C o m p a n y  a s  a
d i r e c t o r  o r  i n  a n y  o t h e r  c a p a c i t y ;

 
( d )  a l l  d e c i s i o n s  w i t h  r e s p e c t  t o  f u t u r e  g r a n t s  o f  R e s t r i c t e d  S t o c k
U n i t s ,  i f  a n y ,  w i l l  b e  a t  t h e  s o l e  d i s c r e t i o n  o f  t h e  C o m p a n y ;

 
( e )  D i r e c t o r ’ s  p a r t i c i p a t i o n  i n  t h e  P l a n  i s  v o l u n t a r y ;

 
( f )  i n  c o n s i d e r a t i o n  o f  t h e  g r a n t  o f  R e s t r i c t e d  S t o c k  U n i t s ,  n o  c l a i m
o r  e n t i t l e m e n t  t o  c o m p e n s a t i o n  o r  d a m a g e s  a r i s e s  f r o m  t e r m i n a t i o n  o f
t h e  R e s t r i c t e d  S t o c k  U n i t s  o r  d i m i n u t i o n  i n  v a l u e  o f  t h e  R e s t r i c t e d
S t o c k  U n i t s  o r  S h a r e s  r e c e i v e d  u p o n  v e s t i n g  o f  R e s t r i c t e d  S t o c k  U n i t s
r e s u l t i n g  f r o m  t e r m i n a t i o n  o f  t h e  D i r e c t o r ’ s  C o n t i n u o u s  S e r v i c e  ( f o r
a n y  r e a s o n  w h a t s o e v e r  a n d  w h e t h e r  o r  n o t  i n  b r e a c h  o f  l o c a l  l a b o r
l a w s )  a n d  D i r e c t o r  i r r e v o c a b l y  r e l e a s e s  t h e  C o m p a n y  f r o m  a n y  s u c h
c l a i m  t h a t  m a y  a r i s e ;  i f ,  n o t w i t h s t a n d i n g  t h e  f o r e g o i n g ,  a n y  s u c h
c l a i m  i s  f o u n d  b y  a  c o u r t  o f  c o m p e t e n t  j u r i s d i c t i o n  t o  h a v e  a r i s e n ,
t h e n ,  b y  s i g n i n g  t h i s  A g r e e m e n t ,  D i r e c t o r  s h a l l  b e  d e e m e d  i r r e v o c a b l y
t o  h a v e  w a i v e d  h i s  o r  h e r  e n t i t l e m e n t  t o  p u r s u e  s u c h  c l a i m ;  a n d

 
( g )  i n  t h e  e v e n t  o f  t h e  t e r m i n a t i o n  o f  D i r e c t o r ’ s  C o n t i n u o u s  S e r v i c e ,
w h e t h e r  o r  n o t  i n  b r e a c h  o f  l o c a l  l a b o r  l a w s ,  D i r e c t o r ’ s  r i g h t  t o
r e c e i v e  R e s t r i c t e d  S t o c k  U n i t s  a n d  v e s t  u n d e r  t h e  P l a n ,  i f  a n y ,  w i l l
t e r m i n a t e  e f f e c t i v e  a s  o f  t h e  d a t e  t h a t  D i r e c t o r ’ s  C o n t i n u o u s  S e r v i c e
t e r m i n a t e d ,  a s  d e t e r m i n e d  b y  t h e  C o m m i t t e e  i n  i t s  s o l e  d i s c r e t i o n .

 
1 1 .            M i s c e l l a n e o u s  P r o v i s i o n s .
 
1 1 . 1            N o t i c e s .   A n y  n o t i c e  r e q u i r e d  t o  b e  g i v e n  u n d e r  t h i s
A g r e e m e n t  s h a l l  b e  i n  w r i t i n g  a n d  s h a l l  b e  d e e m e d  e f f e c t i v e  u p o n
p e r s o n a l  d e l i v e r y  o r  u p o n  d e p o s i t  i n  t h e  U . S .  m a i l ,  r e g i s t e r e d  o r
c e r t i f i e d ,  p o s t a g e  p r e p a i d  a n d  p r o p e r l y  a d d r e s s e d  t o  t h e  p a r t y  e n t i t l e d  t o
s u c h  n o t i c e  a t  t h e  a d d r e s s  i n d i c a t e d  b e l o w  s u c h  p a r t y ' s  s i g n a t u r e  l i n e  o n
t h i s  A g r e e m e n t  o r  a t  s u c h  o t h e r  a d d r e s s  a s  s u c h  p a r t y  m a y  d e s i g n a t e  b y
t e n  ( 1 0 )  d a y s  a d v a n c e  w r i t t e n  n o t i c e  u n d e r  t h i s  S e c t i o n  t o  a l l  o t h e r
p a r t i e s  t o  t h i s  A g r e e m e n t .
 
1 1 . 2            N o  W a i v e r .   T h e  f a i l u r e  o f  t h e  C o m p a n y  i n  a n y  i n s t a n c e  t o
e x e r c i s e  a n y  r i g h t s  u n d e r  t h i s  A g r e e m e n t ,  i n c l u d i n g  t h e  f o r f e i t u r e  r i g h t s
u n d e r  S e c t i o n  5 ,  s h a l l  n o t  c o n s t i t u t e  a  w a i v e r  o f  a n y  o t h e r  r i g h t s  t h a t
m a y  s u b s e q u e n t l y  a r i s e  u n d e r  t h e  p r o v i s i o n s  o f  t h i s  A g r e e m e n t  o r  a n y
o t h e r  a g r e e m e n t  b e t w e e n  t h e  C o m p a n y  a n d  D i r e c t o r .   N o  w a i v e r  o f  a n y
b r e a c h  o r  c o n d i t i o n  o f  t h i s  A g r e e m e n t  s h a l l  b e  d e e m e d  t o  b e  a  w a i v e r  o f
a n y  o t h e r  o r  s u b s e q u e n t  b r e a c h  o r  c o n d i t i o n ,  w h e t h e r  o f  l i k e  o r  d i f f e r e n t
n a t u r e .
 
1 1 . 3            D i r e c t o r  U n d e r t a k i n g .   D i r e c t o r  h e r e b y  a g r e e s  t o  t a k e
w h a t e v e r  a d d i t i o n a l  a c t i o n  a n d  e x e c u t e  w h a t e v e r  a d d i t i o n a l  d o c u m e n t s  t h e
C o m p a n y  m a y  d e e m  n e c e s s a r y  o r  a d v i s a b l e  i n  o r d e r  t o  c a r r y  o u t  o r  e f f e c t
o n e  o r  m o r e  o f  t h e  o b l i g a t i o n s  o r  r e s t r i c t i o n s  i m p o s e d  o n  e i t h e r  D i r e c t o r
o r  t h e  S h a r e s  p u r s u a n t  t o  t h e  p r o v i s i o n s  o f  t h i s  A g r e e m e n t .
 
 
 
 
 
 

 



 
 
 
 
1 1 . 4            E n t i r e  C o n t r a c t .   T h i s  A g r e e m e n t  a n d  t h e  P l a n  c o n s t i t u t e
t h e  e n t i r e  u n d e r s t a n d i n g  a n d  a g r e e m e n t  o f  t h e  p a r t i e s  w i t h  r e s p e c t  t o  t h e
s u b j e c t  m a t t e r  c o n t a i n e d  h e r e i n .   T h i s  A g r e e m e n t  i s  m a d e  p u r s u a n t  t o ,  a n d
i n c o r p o r a t e s  b y  r e f e r e n c e ,  t h e  p r o v i s i o n s  o f  t h e  P l a n  a n d  s h a l l  i n  a l l
r e s p e c t s  b e  c o n s t r u e d  i n  c o n f o r m i t y  w i t h  t h e  t e r m s  o f  t h e  P l a n  ( w h i c h  i s
a t t a c h e d  a s  E x h i b i t  A ) .
 
1 1 . 5            C o u n t e r p a r t s .   T h i s  A g r e e m e n t  m a y  b e  e x e c u t e d  i n
c o u n t e r p a r t s ,  e a c h  o f  w h i c h  s h a l l  b e  d e e m e d  t o  b e  a n  o r i g i n a l ,  b u t  a l l  o f
w h i c h  t o g e t h e r  s h a l l  c o n s t i t u t e  o n e  a n d  t h e  s a m e  i n s t r u m e n t .
 
1 1 . 6            E l e c t r o n i c  D e l i v e r y .   T h e  C o m p a n y  m a y ,  i n  i t s  s o l e
d i s c r e t i o n ,  d e c i d e  t o  d e l i v e r  a n y  d o c u m e n t s  r e l a t e d  t o  p a r t i c i p a t i o n  i n
t h e  P l a n ,  R e s t r i c t e d  S t o c k  U n i t s  g r a n t e d  u n d e r  t h e  P l a n  o r  f u t u r e
R e s t r i c t e d  S t o c k  U n i t s  t h a t  m a y  b e  g r a n t e d  u n d e r  t h e  P l a n  b y  e l e c t r o n i c
m e a n s  o r  t o  r e q u e s t  D i r e c t o r ’ s  c o n s e n t  t o  p a r t i c i p a t e  i n  t h e  P l a n  b y
e l e c t r o n i c  m e a n s .   D i r e c t o r  h e r e b y  c o n s e n t s  t o  r e c e i v e  s u c h  d o c u m e n t s  b y
e l e c t r o n i c  d e l i v e r y  a n d ,  i f  r e q u e s t e d ,  t o  a g r e e  t o  p a r t i c i p a t e  i n  t h e  P l a n
t h r o u g h  a n  o n - l i n e  o r  e l e c t r o n i c  s y s t e m  e s t a b l i s h e d  a n d  m a i n t a i n e d  b y  t h e
C o m p a n y  o r  a n o t h e r  t h i r d  p a r t y  d e s i g n a t e d  b y  t h e  C o m p a n y .
 
1 1 . 7            S u c c e s s o r s  a n d  A s s i g n s .   T h e  p r o v i s i o n s  o f  t h i s  A g r e e m e n t
s h a l l  i n u r e  t o  t h e  b e n e f i t  o f ,  a n d  b e  b i n d i n g  u p o n ,  t h e  C o m p a n y  a n d  i t s
s u c c e s s o r s  a n d  a s s i g n s  a n d  u p o n  D i r e c t o r ,  D i r e c t o r ' s  p e r m i t t e d  a s s i g n s
a n d  t h e  l e g a l  r e p r e s e n t a t i v e s ,  h e i r s  a n d  l e g a t e e s  o f  D i r e c t o r ' s  e s t a t e ,
w h e t h e r  o r  n o t  a n y  s u c h  p e r s o n  s h a l l  h a v e  b e c o m e  a  p a r t y  t o  t h i s
A g r e e m e n t  a n d  h a v e  a g r e e d  i n  w r i t i n g  t o  j o i n  h e r e i n  a n d  b e  b o u n d  b y  t h e
t e r m s  h e r e o f .   D i r e c t o r  m a y  n o t  a s s i g n  t h i s  A g r e e m e n t  o t h e r  t h a n  b y  t h e
l a w s  o f  d e c e n t  a n d  d i s t r i b u t i o n .
 
1 1 . 8            S e v e r a b i l i t y .   I n  t h e  e v e n t  t h a t  a n y  p r o v i s i o n  i n  t h i s
A g r e e m e n t  w i l l  b e  h e l d  i n v a l i d  o r  u n e n f o r c e a b l e ,  s u c h  p r o v i s i o n  w i l l  b e
s e v e r a b l e  f r o m ,  a n d  s u c h  i n v a l i d i t y  o r  u n e n f o r c e a b i l i t y  w i l l  n o t  b e
c o n s t r u e d  t o  h a v e  a n y  e f f e c t  o n ,  t h e  r e m a i n i n g  p r o v i s i o n s  o f  t h i s
A g r e e m e n t .
 
1 1 . 9            G o v e r n i n g  L a w .   R e s t r i c t e d  S t o c k  U n i t s  a n d  t h e  p r o v i s i o n s
o f  t h i s  A g r e e m e n t  s h a l l  b e  g o v e r n e d  b y ,  a n d  c o n s t r u e d  i n  a c c o r d a n c e  w i t h ,
t h e  l a w s  o f  t h e  S t a t e  o f  U t a h  w i t h o u t  r e s o r t  t o  t h a t  S t a t e ' s  c o n f l i c t - o f -
l a w s  r u l e s ,  a s  p r o v i d e d  i n  t h e  P l a n .   I n  t h e  e v e n t  o f  a n y  l e g a l  p r o c e e d i n g
i n v o l v i n g  t h i s  A g r e e m e n t ,  t h e  p r e v a i l i n g  p a r t y  s h a l l  b e  e n t i t l e d  t o
r e c o v e r  i t s  l e g a l  f e e s  a n d  e x p e n s e s  ( i n c l u d i n g  r e a s o n a b l e  a t t o r n e y s ’
f e e s ) .
 

 
 

 



 
 

B y  D i r e c t o r ’ s  s i g n a t u r e  a n d  t h e  s i g n a t u r e  o f  t h e  C o m p a n y ’ s  r e p r e s e n t a t i v e
b e l o w ,  D i r e c t o r  a n d  t h e  C o m p a n y  a g r e e  t h a t  t h i s  R e s t r i c t e d  S t o c k  U n i t  i s
g r a n t e d  u n d e r  a n d  g o v e r n e d  b y  t h e  t e r m s  a n d  c o n d i t i o n s  o f  t h e  P l a n  a n d
t h i s  A g r e e m e n t .   D i r e c t o r  h a s  r e a d  a n d  u n d e r s t a n d s  t h e  P l a n  a n d  t h i s
A g r e e m e n t .   D i r e c t o r  h e r e b y  a g r e e s  t o  a c c e p t  a s  b i n d i n g  a n d  c o n c l u s i v e
a l l  d e c i s i o n s  o r  i n t e r p r e t a t i o n s  o f  t h e  B o a r d  a n d / o r  t h e  C o m m i t t e e
r e l a t e d  t o  t h e  P l a n .
 
I N  W I T N E S S  W H E R E O F ,  t h e  p a r t i e s  h a v e  e x e c u t e d  t h i s  A g r e e m e n t  e f f e c t i v e
a s  o f  [ E F F E C T I V E  D A T E ]  ( t h e  “ E f f e c t i v e  D a t e ” ) .
 

 

 
 N U  S K I N

E N T E R P R I S E S ,
I N C .

 
B y :

 

N a m e : [ R E P R E S E N T A T I V E
N A M E ]

T i t l e : [ R E P R E S E N T A T I V E
T I T L E ]

 

 
 D I R E C T O R
  
N a m e : [ D I R E C T O R

N A M E ]
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E X H I B I T  3 1 . 1
S E C T I O N  3 0 2  –  C E R T I F I C A T I O N  O F  C H I E F  E X E C U T I V E  O F F I C E R

 
 

I ,  M .  T r u m a n  H u n t ,  c e r t i f y  t h a t :
 

1 .  I  h a v e  r e v i e w e d  t h i s  q u a r t e r l y  r e p o r t  o n  F o r m  1 0 - Q  o f  N u  S k i n
E n t e r p r i s e s ,  I n c ;

 
2 .  B a s e d  o n  m y  k n o w l e d g e ,  t h i s  r e p o r t  d o e s  n o t  c o n t a i n  a n y  u n t r u e

s t a t e m e n t  o f  a  m a t e r i a l  f a c t  o r  o m i t  t o  s t a t e  a  m a t e r i a l  f a c t  n e c e s s a r y  t o
m a k e  t h e  s t a t e m e n t s  m a d e ,  i n  l i g h t  o f  t h e  c i r c u m s t a n c e s  u n d e r  w h i c h  s u c h

s t a t e m e n t s  w e r e  m a d e ,  n o t  m i s l e a d i n g  w i t h  r e s p e c t  t o  t h e  p e r i o d  c o v e r e d
b y  t h i s  r e p o r t ;

 
3 .  B a s e d  o n  m y  k n o w l e d g e ,  t h e  f i n a n c i a l  s t a t e m e n t s ,  a n d  o t h e r

f i n a n c i a l  i n f o r m a t i o n  i n c l u d e d  i n  t h i s  r e p o r t ,  f a i r l y  p r e s e n t  i n  a l l
m a t e r i a l  r e s p e c t s  t h e  f i n a n c i a l  c o n d i t i o n ,  r e s u l t s  o f  o p e r a t i o n s  a n d  c a s h

f l o w s  o f  t h e  r e g i s t r a n t  a s  o f ,  a n d  f o r ,  t h e  p e r i o d s  p r e s e n t e d  i n  t h i s
r e p o r t ;

 
4 .  T h e  r e g i s t r a n t ' s  o t h e r  c e r t i f y i n g  o f f i c e r ( s )  a n d  I  a r e  r e s p o n s i b l e

f o r  e s t a b l i s h i n g  a n d  m a i n t a i n i n g  d i s c l o s u r e  c o n t r o l s  a n d  p r o c e d u r e s  ( a s
d e f i n e d  i n  E x c h a n g e  A c t  R u l e s  1 3 a - 1 5 ( e )  a n d  1 5 d - 1 5 ( e ) )  a n d  i n t e r n a l

c o n t r o l  o v e r  f i n a n c i a l  r e p o r t i n g  ( a s  d e f i n e d  i n  E x c h a n g e  A c t  R u l e s  1 3 a -
1 5 ( f )  a n d  1 5 d - 1 5 ( f ) )  f o r  t h e  r e g i s t r a n t  a n d  h a v e :

 
( a )  D e s i g n e d  s u c h  d i s c l o s u r e  c o n t r o l s  a n d  p r o c e d u r e s ,  o r  c a u s e d

s u c h  d i s c l o s u r e  c o n t r o l s  a n d  p r o c e d u r e s  t o  b e  d e s i g n e d  u n d e r  o u r
s u p e r v i s i o n ,  t o  e n s u r e  t h a t  m a t e r i a l  i n f o r m a t i o n  r e l a t i n g  t o  t h e

r e g i s t r a n t ,  i n c l u d i n g  i t s  c o n s o l i d a t e d  s u b s i d i a r i e s ,  i s  m a d e  k n o w n  t o  u s
b y  o t h e r s  w i t h i n  t h o s e  e n t i t i e s ,  p a r t i c u l a r l y  d u r i n g  t h e  p e r i o d  i n  w h i c h

t h i s  r e p o r t  i s  b e i n g  p r e p a r e d ;
 

( b )  D e s i g n e d  s u c h  i n t e r n a l  c o n t r o l  o v e r  f i n a n c i a l  r e p o r t i n g ,  o r
c a u s e d  s u c h  i n t e r n a l  c o n t r o l  o v e r  f i n a n c i a l  r e p o r t i n g  t o  b e  d e s i g n e d

u n d e r  o u r  s u p e r v i s i o n ,  t o  p r o v i d e  r e a s o n a b l e  a s s u r a n c e  r e g a r d i n g  t h e
r e l i a b i l i t y  o f  f i n a n c i a l  r e p o r t i n g  a n d  t h e  p r e p a r a t i o n  o f  f i n a n c i a l

s t a t e m e n t s  f o r  e x t e r n a l  p u r p o s e s  i n  a c c o r d a n c e  w i t h  g e n e r a l l y  a c c e p t e d
a c c o u n t i n g  p r i n c i p l e s ;

 
( c )  E v a l u a t e d  t h e  e f f e c t i v e n e s s  o f  t h e  r e g i s t r a n t ' s  d i s c l o s u r e

c o n t r o l s  a n d  p r o c e d u r e s  a n d  p r e s e n t e d  i n  t h i s  r e p o r t  o u r  c o n c l u s i o n s
a b o u t  t h e  e f f e c t i v e n e s s  o f  t h e  d i s c l o s u r e  c o n t r o l s  a n d  p r o c e d u r e s ,  a s  o f

t h e  e n d  o f  t h e  p e r i o d  c o v e r e d  b y  t h i s  r e p o r t  b a s e d  o n  s u c h  e v a l u a t i o n ;
a n d

 
( d )  D i s c l o s e d  i n  t h i s  r e p o r t  a n y  c h a n g e  i n  t h e  r e g i s t r a n t ’ s  i n t e r n a l

c o n t r o l  o v e r  f i n a n c i a l  r e p o r t i n g  t h a t  o c c u r r e d  d u r i n g  t h e  r e g i s t r a n t ’ s
m o s t  r e c e n t  f i s c a l  q u a r t e r  ( t h e  r e g i s t r a n t ’ s  f o u r t h  f i s c a l  q u a r t e r  i n  t h e
c a s e  o f  a n  a n n u a l  r e p o r t )  t h a t  h a s  m a t e r i a l l y  a f f e c t e d ,  o r  i s  r e a s o n a b l y

l i k e l y  t o  m a t e r i a l l y  a f f e c t ,  t h e  r e g i s t r a n t ’ s  i n t e r n a l  c o n t r o l  o v e r
f i n a n c i a l  r e p o r t i n g ;  a n d

 
5 .  T h e  r e g i s t r a n t ' s  o t h e r  c e r t i f y i n g  o f f i c e r ( s )  a n d  I  h a v e  d i s c l o s e d ,

b a s e d  o n  o u r  m o s t  r e c e n t  e v a l u a t i o n  o f  i n t e r n a l  c o n t r o l  o v e r  f i n a n c i a l
r e p o r t i n g ,  t o  t h e  r e g i s t r a n t ' s  a u d i t o r s  a n d  t h e  a u d i t  c o m m i t t e e  o f  t h e

r e g i s t r a n t ' s  b o a r d  o f  d i r e c t o r s  ( o r  p e r s o n s  p e r f o r m i n g  t h e  e q u i v a l e n t
f u n c t i o n s ) :

 
( a )  A l l  s i g n i f i c a n t  d e f i c i e n c i e s  a n d  m a t e r i a l  w e a k n e s s e s  i n  t h e

d e s i g n  o r  o p e r a t i o n  o f  i n t e r n a l  c o n t r o l  o v e r  f i n a n c i a l  r e p o r t i n g  w h i c h
a r e  r e a s o n a b l y  l i k e l y  t o  a d v e r s e l y  a f f e c t  t h e  r e g i s t r a n t ' s  a b i l i t y  t o

r e c o r d ,  p r o c e s s ,  s u m m a r i z e  a n d  r e p o r t  f i n a n c i a l  i n f o r m a t i o n ;  a n d
 

( b )  A n y  f r a u d ,  w h e t h e r  o r  n o t  m a t e r i a l ,  t h a t  i n v o l v e s  m a n a g e m e n t  o r
o t h e r  e m p l o y e e s  w h o  h a v e  a  s i g n i f i c a n t  r o l e  i n  t h e  r e g i s t r a n t ' s  i n t e r n a l

c o n t r o l  o v e r  f i n a n c i a l  r e p o r t i n g .
 

D a t e :            A u g u s t  6 ,  2 0 1 0                                  / s /  M .  T r u m a n
H u n t                                                                 
M .  T r u m a n  H u n t
C h i e f  E x e c u t i v e  O f f i c e r

 
 



 



 
 



 

E X H I B I T  3 1 . 2
S E C T I O N  3 0 2  –  C E R T I F I C A T I O N  O F  C H I E F  F I N A N C I A L  O F F I C E R

 
I ,  R i t c h  N .  W o o d ,  c e r t i f y  t h a t :

 
1 .  I  h a v e  r e v i e w e d  t h i s  q u a r t e r l y  r e p o r t  o n  F o r m  1 0 - Q  o f  N u  S k i n

E n t e r p r i s e s ,  I n c ;
 

2 .  B a s e d  o n  m y  k n o w l e d g e ,  t h i s  r e p o r t  d o e s  n o t  c o n t a i n  a n y  u n t r u e
s t a t e m e n t  o f  a  m a t e r i a l  f a c t  o r  o m i t  t o  s t a t e  a  m a t e r i a l  f a c t  n e c e s s a r y  t o
m a k e  t h e  s t a t e m e n t s  m a d e ,  i n  l i g h t  o f  t h e  c i r c u m s t a n c e s  u n d e r  w h i c h  s u c h

s t a t e m e n t s  w e r e  m a d e ,  n o t  m i s l e a d i n g  w i t h  r e s p e c t  t o  t h e  p e r i o d  c o v e r e d
b y  t h i s  r e p o r t ;

 
3 .  B a s e d  o n  m y  k n o w l e d g e ,  t h e  f i n a n c i a l  s t a t e m e n t s ,  a n d  o t h e r

f i n a n c i a l  i n f o r m a t i o n  i n c l u d e d  i n  t h i s  r e p o r t ,  f a i r l y  p r e s e n t  i n  a l l
m a t e r i a l  r e s p e c t s  t h e  f i n a n c i a l  c o n d i t i o n ,  r e s u l t s  o f  o p e r a t i o n s  a n d  c a s h

f l o w s  o f  t h e  r e g i s t r a n t  a s  o f ,  a n d  f o r ,  t h e  p e r i o d s  p r e s e n t e d  i n  t h i s
r e p o r t ;

 
4 .  T h e  r e g i s t r a n t ' s  o t h e r  c e r t i f y i n g  o f f i c e r ( s )  a n d  I  a r e  r e s p o n s i b l e

f o r  e s t a b l i s h i n g  a n d  m a i n t a i n i n g  d i s c l o s u r e  c o n t r o l s  a n d  p r o c e d u r e s  ( a s
d e f i n e d  i n  E x c h a n g e  A c t  R u l e s  1 3 a - 1 5 ( e )  a n d  1 5 d - 1 5 ( e ) )  a n d  i n t e r n a l

c o n t r o l  o v e r  f i n a n c i a l  r e p o r t i n g  ( a s  d e f i n e d  i n  E x c h a n g e  A c t  R u l e s  1 3 a -
1 5 ( f )  a n d  1 5 d - 1 5 ( f ) )  f o r  t h e  r e g i s t r a n t  a n d  h a v e :

 
( a )  D e s i g n e d  s u c h  d i s c l o s u r e  c o n t r o l s  a n d  p r o c e d u r e s ,  o r  c a u s e d

s u c h  d i s c l o s u r e  c o n t r o l s  a n d  p r o c e d u r e s  t o  b e  d e s i g n e d  u n d e r  o u r
s u p e r v i s i o n ,  t o  e n s u r e  t h a t  m a t e r i a l  i n f o r m a t i o n  r e l a t i n g  t o  t h e

r e g i s t r a n t ,  i n c l u d i n g  i t s  c o n s o l i d a t e d  s u b s i d i a r i e s ,  i s  m a d e  k n o w n  t o  u s
b y  o t h e r s  w i t h i n  t h o s e  e n t i t i e s ,  p a r t i c u l a r l y  d u r i n g  t h e  p e r i o d  i n  w h i c h

t h i s  r e p o r t  i s  b e i n g  p r e p a r e d ;
 

( b )  D e s i g n e d  s u c h  i n t e r n a l  c o n t r o l  o v e r  f i n a n c i a l  r e p o r t i n g ,  o r
c a u s e d  s u c h  i n t e r n a l  c o n t r o l  o v e r  f i n a n c i a l  r e p o r t i n g  t o  b e  d e s i g n e d

u n d e r  o u r  s u p e r v i s i o n ,  t o  p r o v i d e  r e a s o n a b l e  a s s u r a n c e  r e g a r d i n g  t h e
r e l i a b i l i t y  o f  f i n a n c i a l  r e p o r t i n g  a n d  t h e  p r e p a r a t i o n  o f  f i n a n c i a l

s t a t e m e n t s  f o r  e x t e r n a l  p u r p o s e s  i n  a c c o r d a n c e  w i t h  g e n e r a l l y  a c c e p t e d
a c c o u n t i n g  p r i n c i p l e s ;

 
( c )  E v a l u a t e d  t h e  e f f e c t i v e n e s s  o f  t h e  r e g i s t r a n t ' s  d i s c l o s u r e

c o n t r o l s  a n d  p r o c e d u r e s  a n d  p r e s e n t e d  i n  t h i s  r e p o r t  o u r  c o n c l u s i o n s
a b o u t  t h e  e f f e c t i v e n e s s  o f  t h e  d i s c l o s u r e  c o n t r o l s  a n d  p r o c e d u r e s ,  a s  o f

t h e  e n d  o f  t h e  p e r i o d  c o v e r e d  b y  t h i s  r e p o r t  b a s e d  o n  s u c h  e v a l u a t i o n ;
a n d

 
( d )  D i s c l o s e d  i n  t h i s  r e p o r t  a n y  c h a n g e  i n  t h e  r e g i s t r a n t ’ s  i n t e r n a l

c o n t r o l  o v e r  f i n a n c i a l  r e p o r t i n g  t h a t  o c c u r r e d  d u r i n g  t h e  r e g i s t r a n t ’ s
m o s t  r e c e n t  f i s c a l  q u a r t e r  ( t h e  r e g i s t r a n t ’ s  f o u r t h  f i s c a l  q u a r t e r  i n  t h e
c a s e  o f  a n  a n n u a l  r e p o r t )  t h a t  h a s  m a t e r i a l l y  a f f e c t e d ,  o r  i s  r e a s o n a b l y

l i k e l y  t o  m a t e r i a l l y  a f f e c t ,  t h e  r e g i s t r a n t ’ s  i n t e r n a l  c o n t r o l  o v e r
f i n a n c i a l  r e p o r t i n g ;  a n d

 
5 .  T h e  r e g i s t r a n t ' s  o t h e r  c e r t i f y i n g  o f f i c e r ( s )  a n d  I  h a v e  d i s c l o s e d ,

b a s e d  o n  o u r  m o s t  r e c e n t  e v a l u a t i o n  o f  i n t e r n a l  c o n t r o l  o v e r  f i n a n c i a l
r e p o r t i n g ,  t o  t h e  r e g i s t r a n t ' s  a u d i t o r s  a n d  t h e  a u d i t  c o m m i t t e e  o f  t h e

r e g i s t r a n t ' s  b o a r d  o f  d i r e c t o r s  ( o r  p e r s o n s  p e r f o r m i n g  t h e  e q u i v a l e n t
f u n c t i o n s ) :

 
( a )  A l l  s i g n i f i c a n t  d e f i c i e n c i e s  a n d  m a t e r i a l  w e a k n e s s e s  i n  t h e

d e s i g n  o r  o p e r a t i o n  o f  i n t e r n a l  c o n t r o l  o v e r  f i n a n c i a l  r e p o r t i n g  w h i c h
a r e  r e a s o n a b l y  l i k e l y  t o  a d v e r s e l y  a f f e c t  t h e  r e g i s t r a n t ' s  a b i l i t y  t o

r e c o r d ,  p r o c e s s ,  s u m m a r i z e  a n d  r e p o r t  f i n a n c i a l  i n f o r m a t i o n ;  a n d
 

( b )  A n y  f r a u d ,  w h e t h e r  o r  n o t  m a t e r i a l ,  t h a t  i n v o l v e s  m a n a g e m e n t  o r
o t h e r  e m p l o y e e s  w h o  h a v e  a  s i g n i f i c a n t  r o l e  i n  t h e  r e g i s t r a n t ' s  i n t e r n a l

c o n t r o l  o v e r  f i n a n c i a l  r e p o r t i n g .
 

D a t e :            A u g u s t  6 ,  2 0 1 0                                  / s /  R i t c h  N .
W o o d                                                                 
R i t c h  N .  W o o d
C h i e f  F i n a n c i a l  O f f i c e r

 
 



 



 
 



 

E X H I B I T  3 2 . 1
S E C T I O N  1 3 5 0  C E R T I F I C A T I O N  O F  C H I E F  E X E C U T I V E  O F F I C E R

C E R T I F I C A T I O N  P U R S U A N T  T O
1 8  U . S . C .  S E C T I O N  1 3 5 0 ,  A S  A D O P T E D  P U R S U A N T  T O
S E C T I O N  9 0 6  O F  T H E  S A R B A N E S - O X L E Y  A C T  O F  2 0 0 2

I n  c o n n e c t i o n  w i t h  t h e  q u a r t e r l y  r e p o r t  o f  N u  S k i n  E n t e r p r i s e s ,  I n c .  ( t h e
“ C o m p a n y ” )  o n  F o r m  1 0 - Q  f o r  t h e  p e r i o d  e n d e d  J u n e  3 0 ,  2 0 1 0 ,  a s  f i l e d
w i t h  t h e  S e c u r i t i e s  a n d  E x c h a n g e  C o m m i s s i o n  o n  t h e  d a t e  h e r e o f  ( t h e
“ R e p o r t ” ) ,  I ,  M .  T r u m a n  H u n t ,  C h i e f  E x e c u t i v e  O f f i c e r  o f  t h e  C o m p a n y ,
c e r t i f y ,  p u r s u a n t  t o  1 8  U . S . C .  § 1 3 5 0 ,  a s  a d o p t e d  p u r s u a n t  t o  S e c t i o n  9 0 6
o f  t h e  S a r b a n e s - O x l e y  A c t  o f  2 0 0 2 ,  t h a t  t o  t h e  b e s t  o f  m y  k n o w l e d g e :

1 .       T h e  R e p o r t  f u l l y  c o m p l i e s  w i t h  t h e  r e q u i r e m e n t s  o f  S e c t i o n  1 3 ( a )
o r  1 5 ( d )  o f  t h e  S e c u r i t i e s  E x c h a n g e  A c t  o f  1 9 3 4 ;  a n d

2 .       T h e  i n f o r m a t i o n  c o n t a i n e d  i n  t h e  R e p o r t  f a i r l y  p r e s e n t s ,  i n  a l l
m a t e r i a l  r e s p e c t s ,  t h e  f i n a n c i a l  c o n d i t i o n  a n d  r e s u l t s  o f  o p e r a t i o n s  o f
t h e  C o m p a n y .

D a t e :            A u g u s t  6 ,  2 0 1 0

/ s /  M .  T r u m a n  H u n t
M .  T r u m a n  H u n t
C h i e f  E x e c u t i v e  O f f i c e r

 
 



 



 
 



 

E X H I B I T  3 2 . 2
S E C T I O N  1 3 5 0  C E R T I F I C A T I O N  O F  C H I E F  F I N A N C I A L  O F F I C E R

C E R T I F I C A T I O N  P U R S U A N T  T O
1 8  U . S . C .  S E C T I O N  1 3 5 0 ,  A S  A D O P T E D  P U R S U A N T  T O
S E C T I O N  9 0 6  O F  T H E  S A R B A N E S - O X L E Y  A C T  O F  2 0 0 2

I n  c o n n e c t i o n  w i t h  t h e  q u a r t e r l y  r e p o r t  o f  N u  S k i n  E n t e r p r i s e s ,  I n c .  ( t h e
“ C o m p a n y ” )  o n  F o r m  1 0 - Q  f o r  t h e  p e r i o d  e n d e d  J u n e  3 0 ,  2 0 1 0 ,  a s  f i l e d
w i t h  t h e  S e c u r i t i e s  a n d  E x c h a n g e  C o m m i s s i o n  o n  t h e  d a t e  h e r e o f  ( t h e
“ R e p o r t ” ) ,  I ,  R i t c h  N .  W o o d ,  C h i e f  F i n a n c i a l  O f f i c e r  o f  t h e  C o m p a n y ,
c e r t i f y ,  p u r s u a n t  t o  1 8  U . S . C .  §  1 3 5 0 ,  a s  a d o p t e d  p u r s u a n t  t o  S e c t i o n  9 0 6
o f  t h e  S a r b a n e s - O x l e y  A c t  o f  2 0 0 2 ,  t h a t  t o  t h e  b e s t  o f  m y  k n o w l e d g e :

1 .       T h e  R e p o r t  f u l l y  c o m p l i e s  w i t h  t h e  r e q u i r e m e n t s  o f  S e c t i o n  1 3 ( a )
o r  1 5 ( d )  o f  t h e  S e c u r i t i e s  E x c h a n g e  A c t  o f  1 9 3 4 ;  a n d

2 .       T h e  i n f o r m a t i o n  c o n t a i n e d  i n  t h e  R e p o r t  f a i r l y  p r e s e n t s ,  i n  a l l
m a t e r i a l  r e s p e c t s ,  t h e  f i n a n c i a l  c o n d i t i o n  a n d  r e s u l t s  o f  o p e r a t i o n s  o f
t h e  C o m p a n y .

D a t e :            A u g u s t  6 ,  2 0 1 0

/ s /  R i t c h  N .  W o o d
R i t c h  N .  W o o d
C h i e f  F i n a n c i a l  O f f i c e r

 
 



 


